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ENVIRONMENTAL  PROTECTION 
AGENCY 

[40  CFR  Part  85] 

Emission  Control  System 
Performance;  Warranty  Regulations 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Environmental  Protection 
Agency  proposes  regulations  regarding 
warranties  covering  emission  control 
system  performance.  The  regulations  are 
proposed  to  implement  the  emission 
perfomance  warranty  of  section 
207(b)(2)  of  the  Clean  Air  Act  42  U.S.C. 
7541(b)(2)  (hereinafter  “Act”)  and  the 
dealer  certification  requirements  of 
section  207(h)  of  the  Act. 

The  emission  performance  warranty 
would  require  a  vehicle  manufacturer  to 
repair,  at  no  cost  to  the  owner,  the 
emission  control  device  or  system  of 
each  vehicle  which  fails  an  EPA- 
approved  emissions  short  test  during  its 
useful  life  (5  years  or  50.000  miles, 
whichever  first  occurs  for  light  duty 
vehicles),  if  the  owner  is  subject  to  a 
penalty  or  sanction  because  of  the  short 
test  failure  and  if  the  owner  has 
maintained  and  operated  the  vehicle  in 
accordance  with  the  manufacturer’s 
written  instructions.  EPA  has  proposed 
regulations  establishing  emission  short 
tests  on  May  25. 1977,  at  42  FR  20757, 
and  expects  that  final  regulations  will 
be  promulgated  prior  to  the  effective 
date  of  these  regulations. 

DATES:  Comments  will  received  until 
June  19. 1979.  Hearings  will  be  held  on 
May  22,  May  23.  and  May  31  and  June  1, 
1979.  Persons  desiring  to  participate  in 
the  hearings  should  notify  the  Agency  of 
his  or  her  intention  along  with  an  outline 
of  the  points  to  be  discussed  and  the 
time  needed  to  discuss  these  points  no 
later  than  10  days  prior  to  the  hearing  at 
which  the  party  wishes  to  participate. 

ADDRESSES:  Send  written  comments 
(four  copies  if  possible  )  to:  Central 
Docket  section  (A-130)  Environmental 
Protection  Agency,  401  M.  Street,  S.W.. 
Washington,  D.C.  20460.  Persons  should 
submit  their  intention  to  participate  in 
the  hearings  along  with  Outlines  of 
discussions  to:  Director.  Mobile  Source 
Enforcement  Division  (EN-340)  U.S. 
Environemtnal  Protection  Agency,  401 
M.  Street.  Washington.  D.C.  20460.  The 
hearings  will  be  held  at  the  following 
locations: 

May  22.  and  23  1979 — General 
Accounting  Office  Auditorium  7th 
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Floor,  441  G  Street,  N.W.  Washington. 
D.C. 

May  31,  and  June  1, 1979 — Royal  Court 

Room,  Ascot  House  1100  South 

Michigan  Street,  Chicago,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Feldman,  Mobile  Source 
Enforcement  Division  (EN-340) 
Environmental  Protection  Agency,  401 
M.  Street,  S.W..  Washington.  D.C.  20460 
(202) 755-0298. 

SUPPLEMENTARY  INFORMATION:  EPA 

proposed  emission  performance 
warranty  regulations  on  May  25, 1977,  at 
42  FR  26742  (hereinafter  "Proposal'’) 
However,  the  August  7, 1977  passage  of 
amendments  to  the  Clean  Air  Act  (Pub. 

L.  95-95)  (hereinafter  "Amendments”) 
altered  some  of  the  basic  provisions  of 
the  law  such  that  the  Agency  has 
decided  to  issue  this  reproposal  of  the 
warranty  regulations  (hereinafter 
"Reproposal").  In  addition  to  the 
Amendment  changes,  comments 
received  in  response  to  the  Proposal  and 
at  three  Emissions  Performance 
Warranty  Workshops  were  considered 
by  the  Agency  in  drafting  this 
Reproposal. 

I.  Expanatory  Statement 

The  following  provisons  of  the  Clean 
Air  Act  are  relevant  to  the  emission 
performance  warranty: 

Section  203(a) 

“The  following  acts  and  the  causing  thereof 
are  prohibited — 

***** 

(4)  for  any  manufacturer  of  a  new  motor 
vehicle  or  new  motor  vehicle  engine  subject 
to  standards  prescribed  under  section  202 — 

(A)  to  sell  or  lease  any  such  vehicle  or 
engine  unless  such  manufacturer  has 
complied  with  the  requirements  of  section 
207(a)  and  (b)  with  respect  to  such  vehicle  or 
engine,  and  unless  a  label  or  tag  is  affixed  to 
such  vehicle  or  engine  in  accordance  with 
section  207(c)(3), 

(6)  to  fail  or  refuse  to  comply  with  the 
requirements  of  section  207(c)  or  (e), 

(C)  except  as  provided  in  subsection  (c)(3) 
of  section  207,  to  provide  directly  or 
indirectly  in  any  communication  to  the 
ultimate  purchaser  or  any  subsequent 
purchaser  that  the  coverage  of  any  warranty 
under  this  Act  is  conditioned  upon  use  of  any 
part,  component,  or  system  manufactured  by 
such  manufacturer  or  any  person  acting  for 
such  manufacturer  or  under  his  control,  or 
conditioned  upon  service  performed  by  any 
such  person,  or 

(D)  to  fail  or  refuse  to  comply  with  the 
terms  and  conditions  of  the  warranty  under 
section  207(a)  or  (b)  with  respect  to  any 
vehicle. 

"No  action  with  respect  tc  any  element  of 
design  referred  to  in  paragraph  (3)  (including 
any  adjustment  or  alteration  of  such  element) 
shall  be  treated  as  a  prohibited  Act  under 
such  paragraph  (3)  if  such  action  is  in 


accordance  with  section  215.  Nothing  in 
paragraph  (3)  shall  be  construed  to  require 
the  use  of  manufacturer  parts  in  maintaining 
or  repairing  any  motor  vehicle  or  motor 
vehicle  engine.  For  the  purposes  of  the 
preceding  sentence,  the  term  ‘manufacturer 
parts'  means,  with  respect  to  a  motor  vehicle 
engine,  parts  produced  or  sold  by  the 
manufacturer  of  the  motor  vehicle  or  motor 
vehicle  engine." 

Section  207(a)(2) 

“In  the  case  of  a  motor  vehicle  part  or 
motor  vehicle  engine  part,  the  manufacturer 
or  rebuilder  of  such  part  may  certify  that  use 
of  such  part  will  not  result  in  a  failure  of  the 
vehicle  or  engine  to  comply  with  emission 
standards  promulgated  under  section  202. 
Such  certification  shall  be  made  only  under 
such  regulations  as  may  be  promulgated  by 
the  Administrator  to  carry  out  the  purposes 
of  subsection  (b).  The  Administrator  shall 
promulgate  such  regulations  no  later  than 
two  years  following  the  date  of  the  enactment 
of  this  paragraph.” 

Section  207(b) 

“If  the  Administrator  determines  that  (i) 
there  are  available  testing  methods  and 
procedures  to  ascertain  whether,  when  in 
actual  use  throughout  its  useful  life  (as 
determined  under  section  202(d)),  each 
vehicle  and  engine  to  which  regulations 
under  section  202  apply  complies  with  the 
emission  standards  of  such  regulations,  (ii) 
such  methods  and  procedures  are  in 
accordance  with  good  engineering  practices, 
and  (iii)  such  methods  and  procedures  are 
reasonably  capable  of  being  correlated  with 
tests  conducted  under  section  206(a)(1), 
then — 

(1)  he  shall  establish  such  methods  and 
procedures  by  regulation,  and 

(2)  at  such  time  as  he  determines  that 
inspection  facilities  or  equipment  are 
available  for  purposes  of  carrying  out  testing 
methods  and  procedures  established  under 
paragraph  (1),  he  shall  prescribe  regulations 
which  shall  require  manufacturers  to  warrant 
the  emission  control  device  or  system  of  each 
new  motor  vehicle  or  new  motor  vehicle 
engine  to  which  a  regulation  under  section 
302  applies  and  which  is  manufactured  in  a 
model  year  beginning  after  the  Administrator 
first  prescribes  warranty  regulations  under 
this  paragraph.  The  warranty  under  such  . 
regulations  shall  run  to  the  ultimate 
purchaser  and  each  subsequent  purchaser 
and  shall  provide  that  if — 

(A)  the  vehicle  or  engine  is  maintained  and 
operated  in  accordance  with  instructions 
under  subsection  (c)(3), 

(B)  it  fails  to  conform  at  any  time  during  its 
useful  life  (as  determined  under  section 
202(d))  to  the  regulations  prescribed  under 
section  202,  and 

(C)  such  nonconformity  results  in  the 
ultimate  purchaser  (or  any  subsequent 
purchaser)  of  such  vehicle  or  engine  having  to 
bear  any  penalty  or  other  sanction  (including 
the  denial  of  the  right  to  use  such  vehicle  or 
engine)  under  State  or  Federal  law, 

then  such  manufacturer  shall  remedy  such 
nonconformity  under  such  warranty  with  the 
cost  thereof  to  be  borne  by  the  manufacturer. 
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No  such  warranty  shall  be  invalid  on  the 
basis  of  any  part  used  in  the  maintenance  or 
repair  of  a  vehicle  or  engine  if  such  part  was 
certified  as  provided  under  subsection  (a)(2). 
For  purposes  of  the  warranty  under  this 
subsection,  for  the  period  after  twenty-four 
months  or  twenty-four  thousand  miles 
(whichever  first  occurs)  the  term  emission 
control  device  or  system’  means  a  catalytic 
converter,  thermal  reactor,  or  other 
component  installed  on  or  in  a  vehicle  for  the 
sole  or  primary  purpose  of  reducing  vehicle 
emissions.  Such  term  shall  not  include  those 
vehicle  components  which  were  in  general 
use  prior  to  model  year  1968." 

Section  207(d) 

“Any  cost  obligation  of  any  dealer  incurred 
as  a  result  of  any  requirement  imposed  by 
subsection  (a),  (b),  or  (c)  shall  be  borne  by 
the  manufacturer.  The  transfer  of  any  such 
cost  obligation  from  a  manufacturer  to  any 
dealer  through  franchise  or  other  agreement 
is  prohibited.” 

Section  207(g) 

“For  the  purposes  of  this  section,  the  owner 
of  any  motor  vehicle  or  motor  vehicle  engine 
warranted  under  this  section  is  responsible  in 
the  proper  maintenance  of  such  vehicle  or 
engine  to  replace  and  to  maintain,  at  his 
expense  at  any  service  establishment  or 
facility  of  his  choosing,  such  items  as  spark 
plugs,  points,  condensers,  and  any  other  part, 
item,  or  device  related  to  emission  control 
(but  not  designed  for  emission  control  under 
the  terms  of  the  last  three  sentences  of 
section  207(a)(l)(sic),  unless  such  part,  item, 
or  device  is  covered  by  any  warranty  not 
mandated  by  this  Act.” 

and  Section  207(h) 

“(1)  Upon  the  sale  of  each  new  light-duty 
motor  vehicle  by  a  dealer,  the  dealer  shall 
furnish  to  the  purchaser  a  certificate  that 
such  motor  vehicle  conforms  to  the 
applicable  regulations  under  section  202, 
including  notice  of  the  purchaser's  rights 
under  paragraph  (2). 

(2)  If  at  any  time  during  the  period  for 
which  the  warranty  applies  under  subsection 
(b),  a  motor  vehicle  fails  to  conform  to  the  i 
applicable  regulations  under  section  202  as 
determined  under  subsection  (b)  of  this 
section  such  nonconformity  shall  be 
remedied  by  the  manufacturer  at  the  cost  of 
the  manufacturer  pursuant  to  such  warranty 
as  provided  in  section  207(b)(2)  (without 
regard  to  subparagraph  (C)  thereof). 

(3)  Nothing  in  section  209(a)  shall  be 
construed  to  prohibit  a  State  from  testing,  or 
requiring  testing  of.  a  motor  vehicle  after  the 
date  of  sale  of  such  vehicle  to  the  ultimate 
purchaser  (except  that  no  new  motor  vehicle 
manufacturer  or  dealer  may  be  required  to 
conduct  testing  under  this  paragraph).” 

Full  implementation  of  207(b)  requires 
a  number  of  findings  by  the 
Administrator  leading  to  regulations 
under  207(b)(1),  and  then  a  separate 
finding  leading  to  regulations  under 
subsection  207(b)(2).  The  Administrator 
has  made  all  of  the  findings,  including 
that  there  are  identifiable  short  tests, 
reasonably  capable  of  being  correlated 


with  the  Federal  Test  Procedure.  (The 
Federal  Test  Procedure  is  set  out  at  40 
CFR  Part  86,  Subpart  B).  Consequently, 
the  Agency  has  proposed  regulations 
under  subsection  (b)(1)  at  42  FR  26757 
(May  25, 1977)  entitled.  "Emission 
Control  Performance  Warranty 
Regulations — Short  Test  Establishment." 
Those  proposed  regulations  form  the 
basis  for  the  Reproposal  set  out  herein. 

Under  subsection  (b)(2).  the 
Administrator  must  “determine  that 
inspection  facilities  or  equipment  are 
available  for  purposes  of  carrying  out 
(the  identified  short  tests)".  The  Agency 
interprets  this  to  require  a  finding  either 
that  facilities  exist  which  could  be  used 
to  carry  out  the  short  tests,  or  that 
equipment  needed  to  establish  testing 
capability  is  available  at  a  reasonable 
cost.  The  Administrator  hereby  finds 
that  both  of  these  circumstances 
presently  exist.  A  number  of  emissions 
inspection  facilities  are  already  in 
operation  in  different  States  across  the 
country.  New  Jersey' has  had  a 
statewide  program  in  operation  for  over 
five  years.  Active  testing  is  ongoing  in 
Portland,  Oregon;  Rhode  Island; 

Phoenix,  and  Tucson.  Arizona;  Las 
Vegas,  Nevada;  Chicago,  Illinois;  and 
Cincinnati,  Ohio.  In  all,  millions  of 
vehicles  have  been  inspected  to  date 
using  tests  basically  identical  to  those 
proposed  today  under  subsection  (b)(1). 
including  both  "idle”  and  “key  mode" 
tests.  The  Agency  has  noted  that  the  idle 
test  may  be  performed  without  special 
facilities,  and  that  the  analyzers 
required  for  it  are  readily  available  and 
presently  being  sold  to  many  service 
facilities  for  use  as  maintenance 
equipment.  Dynamometers,  which  are 
necessary  to  perform  the  other  short 
tests,  although  expensive,  are  also 
presently  available.  One  reason  for  the 
high  cost  of  dynamometers  may  be  the 
present  low  demand  for  them,  in  which 
case  the  cost  may  decrease  if  many 
states  chose  to  employ  short  tests 
requiring  such  equipment.  In  sum.  a 
State  or  local  government  which  desires 
to  engage  in  short  test  inspections  is 
presently  able  to  establish  and  equip  a 
site  capable  of  performing  the 
inspections. 

Section  207(b)  requires  a  vehicle 
manufacturer,  following  implementation 
of  regulations  under  subsection  (b)(2),  to 
warrant  that  the  emission  control 
devices  and  systems  on  a  vehicle  which 
has  been  maintained  and  operated  in 
accordance  with  the  manufacturer's 
instructions  and  which  fails  a 
subsection  (b)(1)  test  (hereinafter  “short 
test")  during  its  useful  life  (5  years  or 
50,000  miles,  whichever  first  occures  for 
light  duty  vehicles  and  light  duty  trucks) 


will  be  remedied  by  the  vehicle 
manufacturer  should  the  owner  face  a 
penalty  or  sanction  because  of  that 
failure.  After  the  first  24  months  or 
24,000  miles  (whichever  first  occurs)  the 
Act  limits  warranted  “emission  control 
devices  or  systems”  to  a  catalytic 
converter,  thermal  reactor,  or  other 
components  installed  on  or  in  a  vehicle 
for  the  sole  or  primary  purpose  of 
reducing  emissions,  which  were  not  in 
general  use  prior  to  model  year  1968. 
However,  prior  to  24  months  or  24.000 
miles  (whichever  first  occurs)  EPA 
interprets  the  Act  to  require  that  any 
system,  assembly,  device  or  component 
thereof  which  affects  emissions  be  a 
warranted  “emission  control  device  or 
system.” 

EPA  expects  the  emission 
performance  warranty  to  become  an 
important  element  in  state  and  local 
emissions  inspection  programs,  and  an 
inducement  towards  improved 
maintenance  on  vehicles.  These  factors 
(often  considered  together  as 
"Inspection/Maintenance”  or  “I/M") 
represent  the  Clean  Air  Act  strategy 
which  ultimately  has  the  greatest 
potential  for  ensuring  that  in-use 
vehicles  perform  within  emission 
standards. 

The  Proposal  included  provisions 
dealing  with  maintenance  and  use 
instructions  as  they  would  relate  to 
emission  performance  warranty 
coverage.  Provisions  of  this  type  have 
not  been  included  in  the  Reproposal. 
Such  provisions  will  be  included  in 
maintenance  and  use  regulations  that 
EPA  is  required  by  section  207(c)(3)  of 
the  Act  to  promulgate.  Sections  85.2122 
through  85.2150  of  40  CFR  have  been 
reserved  for  these  regulations. 

II.  Benefits  of  the  Emmissions 
Performance  Warranty 

By  its  nature,  the  emissions 
performance  warranty  does  not  contain 
a  direct,  quantifiable  air  quality  benefit. 
All  warranties  are  in  theory  only  cost- 
shifting  mechanisms.  That  is,  they 
determine  who  will  pay  to  correct  a 
problem;  they  do  not  attack  the  problem 
itself.  In  this  case,  the  problem  is  poor 
emissions  performance  of  in-use 
vehicles.  The  key  to  reducing  it  lies  in 
State  and  local  “Inspection/ 
Maintenance"  programs,  as  previously 
mentioned.  Since  a  local  jurisdiction 
could  enforce  emissions  standards  by 
requiring  the  owner  to  bear  any  repair 
expense,  and  thus  obtain  emissions 
reductions  without  warranty  coverage, 
the  warranty  may  not  be  fairly  credited 
with  the  major  reduction  expected  from 
enforcement  of  “I/M”  programs. 
However,  some  indirect  air  quality 
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benefits  may  arise  from  the  warranty  to 
the  extent  that  it  provides  an  incentive 
for  the  establishment  of  “I/M"  programs 
in  areas  which  would  otherwise  not 
have  them,  causes  programs  to  enforce 
stricter  standards,  encourages  owners  to 
better  maintain  their  cars,  and 
influences  manufacturers  to  build  more 
durable  emission  control  systems.  The 
magnitude  of  these  benefits  is  not 
quantifiable,  and  only  experience  to  the 
overall  benefits  expected  from 
‘inspection/Maintenance.” 

The  Agency  considers  the  emissions 
performance  warranty,  coupled  with  the 
establishment  of  “I/M”  programs,  to  be 
a  major  step  in  the  Clean  Air  Act 
approach  to  reduction  of  vehicle 
emissions.  Present  Agency  efforts 
include  certification  of  vehicles,  testing 
of  vehicles  at  the  assembly  line,  and  the 
recall  of  vehicle  classes  which  perform 
poorly  in-use.  The  establishment  of  a 
warranty  to  all  individual  owners  that 
their  vehicles  will,  if  maintained  and 
operated,  in  accordance  with  the 
manufacturer’s  written  instructions, 
continue  to  meet  emissions  standards 
would  be  another  substantial 
inducement  to  manufacturers  to  produce 
vehicles  capable  of  meeting  standards 
for  their  useful  life. 

III.  Synopsis  of  Comments  on  the  May 
25,  1977  Proposal 

Forty  four  comments  were  received  in 
response  to  the  Proposal.  Of  these,  21 
were  from  private  individuals  and  8 
were  from  independent  repair  facilities. 
The  remaining  comments  were  from 
Chrysler  Corporation,  Mazda,  Nissan 
Motor  Co.,  LTD.,  Automotive  Parts  and 
Accessories  Association,  Motor  and 
F.quipment  Manufacturers  Association. 
Prestolite  Company.  Specialty 
F.quipment  Manufacturers  Association. 
Alabama  Tire  Dealers  and  Retreaders 
Association,  Automotive  Service 
Councils,  Inc.,  California  Service  Station 
Council,  California  Air  Resources  Board. 
Connecticut  Department  of 
Environmental  Protection.  Illinois 
Environmental  Protection  Agency.  New 
Jersey  Department  of  Environmental 
Protection,  and  the  League  of  Women 
Voters. 

This  synopsis  contains  only  those 
viewpoints  expressed  in  the  comments. 
EPA’s  views  and  responses  to  the 
comments  are  expressed  throughout  this 
preamble  and  will  not  be  raised  in  this 
section. 

The  comments  can  most  easily  be 
discussed  by  separating  them  into  three 
broad  areas  of  concern.  These  areas  are, 
(1)  Ceneral  Aspects  of  the  Warranty,  (2) 
Maintenance  Requirements,  and  (3) 
Anticompetitive  Aspects. 


A.  General  Aspects  of  the  Warranty 

The  comments  received  from  private 
individuals  and  repair  facilities 
primarily  addressed  the  issue  of 
whether  EPA  should  implement  the 
emission  performance  warranty 
program.  Most  of  these  parties  were 
opposed  to  implementation,  perceiving 
this  program  as  unnecessary 
governmental  meddeling  in  private 
affairs  which  would  only  result  in  higher 
prices  for  new  vehicles.  However,  the 
League  of  Women  Voters,  the  state 
environmental  agencies,  and  a  few  of 
the  individual  commenters  were  in  favor 
of  implementation.  These  parties 
expressed  a  belief  that  the  emission 
performance  warranty  would  have 
environmental,  as  well  as  consumer 
protection,  benefits. 

A  substantial  number  of  the 
comments  criticized  the  Proposal's 
defining  an  emission  control  device  or 
system  to  include  “any  system, 
assembly,  device,  or  component  therof 
which  can  effect  emissions."  Many 
believed  this  interpretation  to  be  overly 
broad,  anticompetitive,  and  in  excess  of 
statutory  authority. 

Another  provision  of  the  Proposal 
receiving  a  considerable  amount  of 
comment  was  the  remedy  provision, 

§  85.2109.  The  major  objection  to  this 
provision  was  that  it  would  require 
manufacturers  to  bear  the  entire  cost  of 
repairing  or  replacing  those  parts  which 
fail  prior  to  their  scheduled  maintenance 
interval,  regardless  of  the  proximity  to 
the  next  scheduled  maintenance 
interval.  The  parties  objecting  to  this 
provision  asserted  that  such  a  remedy 
would  allow  many  vehicle  owners  to 
receive  free  routine  maintenance  under 
the  emission  performance  warranty 
merely  by  subjecting  their  vehicles  to  an 
EPA-approved  emission  test  shortly 
before  the  end  of  a  scheduled 
maintenance  interval.  In  addition  to 
placing  an  excessive  burden  on  the 
vehicle  manufacturer,  these  commenters 
asserted  that  such  a  remedy  provision 
would  have  an  extreme  anticompetitive 
impact  because  independent  repair 
facilities  would  no  longer  be  able  to 
compete  for  this  routine  maintenance 
which  would  be  provided  free  of  charge 
by  dealers  under  the  warranty. 

One  foreign  manufacturer  objected  to 
the  warranty  claim  provision  of  the 
Proposal  which  would  require  vehicle 
manufacturers  to  provide  an  owner  with 
a  final  decision  on  a  warranty  claim 
within  10  days  of  receiving  an  appeal  of 
a  negative  determination  of  warranty 
coverage  by  a  dealer.  This  manufacturer 
asserted  that  such  a  provision  would  be 
burdensome  for  foreign  manufacturers 


who  may  make  final  warranty 
determinations  at  their  overseas  home 
office. 

The  comment  received  from  the 
Illinois  Environmental  Protection 
Agency  (Ill.  EPA)  included  an 
interpretation  of  the  dealer  certification 
provision  contained  in  section  207(h)  of 
the  Act.  as  amended.  Ill.  EPA  suggested 
that  this  provision  was  designed  to 
eliminate  the  penalty  or  sanction 
requirement  of  the  emission 
performance  warranty  for  the  entire 
useful  life  of  light  duty  vehicles. 

B.  Maintenance  and  Use  Requirements 

Comments  concerning  maintenance 
and  use  requirements  can  be  categorized 
into  three  subtopics.  They  are,  1.  • 
Maintenance  and  Use  Instructions,  2. 
Owner  Maintenance,  and  3.  Burden  of 
Proof. 

1.  Maintenance  and  Use  Instructions. 
Chrysler  Corporation  asserted  that  EPA 
has  no  authority  under  the  Clean  Air 
Act  to  invalidate  a  manufacturer's 
maintenance  and  use  instruction.  In 
addition,  Chrysler  asserted  that  EPA 
may  not  propose  any  regulations  which 
set  out  maintenance  or  use  criteria  in 
place  of  those  recommended  by  the 
manufacturer.  Chrysler  alleged  that 
maintenance  and  use  instructions  are 
already  approved  during  certification 
and  that  EPA  has  previously  indicated, 
through  an  advisory  circular  (EPA 
MSAPC  Advisory  Circular  15^-A),  that  if 
the  instructions  in  the  owners  manual 
are  identical  with  those  scheduled  for 
certification,  then  the  maintenance  and 
use  instructions  in  the  owner's  manual 
will  be  approved  without  further 
question.  Chrysler  further  contends  that 
once  EPA  has  allowed  an  instruction 
during  certification  it  would  be  unfair 
for  EPA  to  subsequently  disapprove  the 
instruction. 

Another  aspect  of  the  proposal  that 
Chrysler,  as  well  as  other  commenters, 
found  objectionable  was  the 
requirement  that  all  maintenance 
instructions  be  likely  to  be  performed  in 
use.  Chrysler  believes  that  such  a 
requirement  will  result  in  a  vehicle 
owner  ignoring  those  instructions  which 
he  or  she  discovers  are  not  being 
followed  by  other  owners  without 
risking  any  loss  of  emission  warranty 
coverage.  For  this  reason  Chrysler 
asserted  that  if  EPA  is  to  propose 
maintenance  guidelines,  objective 
criteria  should  be  used  to  judge 
maintenance  instructions  rather  than 
merely  a  likely  to  be  performed  in  use 
standard. 

A  thirty  day  period  for  public 
inspection  of  proposed  maintenance  and 
use  instructions  prior  to  their 
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publication  was  requested  by  the  Motor 
Vehicle  Equipment  Manufacturers 
Association.  This,  they  stated,  would 
allow  the  public  opportunity  to 
comment,  at  a  meaningful  time,  upon  the 
reasonableness  of  the  instructions 
which  they  will  be  expected  to  follow. 

2.  Owner  Maintenance.  Many  vehicle 
owners  perform  some  or  all  of  their  own 
vehicle  maintenance.  This  fact  was 
taken  into  consideration  in  the  Proposal 
which,  although  it  did  not  require  any 
maintenance  to  be  designated  as  “owner 
maintenance”,  encouraged  vehicle 
manufacturers  to  specify  those 
maintenance  procedures  which  could  be 
performed  by  most  vehicle  owners, 
along  with  whatever  evidence  the 
vehicle  manufacturer  would  accept  as 
evidence  of  proper  performance  of  such 
procedures. 

The  reaction  of  those  commenting  to 
this  provision  differed  greatly.  Nissan 
stated  that  owner  capabilities  vary 
greatly  and  therefore,  except  for  very 
simple  tasks  such  as  changing  the  plugs, 
air  filters,  or  oil,  there  is  little  that  could 
be  set  forth  as  owner  maintenance.  The 
Automotive  Parts  and  Accessories 
Association  (APAA)  stated  that  many 
maintenance  operations  would  be 
capable  of  being  performed  by  vehicle 
owners  and  feared  that  under  the 
Proposal,  owner  manuals  would  not 
specify  enough  of  them.  Therefore  they 
requested  that  EPA,  and  not  the  vehicle 
manufacturers,  have  the  responsibility 
for  designating  maintenance  which  most 
owners  would  be  capable  of  performing. 

In  addition,  the  APAA  believed  that 
EPA  should  require  a  statement  to  be 
placed  in  the  owner’s  manual  specifying 
that  an  owner  may  perform  all  of  the 
maintenance.  APAA  also  asserted  that 
if  EPA  is  not  going  to  require  complete 
maintenance  instructions  to  be  set  out  in 
the  owner's  manual,  then  EPA  should 
require  that  the  manufacturers  furnish  a 
complete  set  of  instructions,  free  of 
charge,  to  any  owner  requesting  them. 

3.  Burden  of  Proof.  Comments 
regarding  how  much  of  a  burden  should 
be  placed  upon  owners  in  proving  a 
vehicle  has  been  properly  maintained 
and  used  were  divided  along  industry 
lines.  Most  of  the  vehicle  manufacturers 
felt  that  the  procedure  for  proving 
proper  maintenance  and  use  set  forth  in 
the  Proposal  would  inadequately  protect 
a  vehicle  manufacturer  from  poor 
vehicle  servicing  by  unqualified 
mechanics  and  owners.  As  a  result  these 
manufacturers  believed  that  they  would 
be  required  to  essentially  become 
insurers  of  the  automotive  service 
industry  by  being  obligated  to  perform 
emission  warranty  repairs  on 
nondefective  vehicles  which  exceed 


emission  standard  only  because  of 
improper  servicing. 

On  the  other  hand,  commenters  from 
the  independent  repair  and  aftermarket 
industries  either  favored  the  procedure 
set  out  in  the  proposal,  or  favored  easing 
the  owner’s  burden  of  proving  proper 
maintenance.  Those  in  favor  of  easing 
the  burden  pointed  out  that  because  few 
owners  keep  complete  maintenance 
records,  any  procedure  which  requires 
an  initial  showing  of  such  records  would 
result  in  many  properly  maintained  cars 
being  judged  as  improperly  maintained. 
This  in  turn,  they  asserted,  would  result 
in  many  valid  warranty  claims  being 
denied.  In  addition,  many  commenters 
pointed  out  that  the  burden  of  proof 
should  not  be  so  strict  so  as  to 
discourage  owners  from  using 
independent  parts  or  service. 

C.  Anticompetitive  Effects 

A  number  of  the  commenters  stated 
that  the  emission  performance  warranty 
is  anticopetitive  by  nature  and  further 
that,  as  proposed,  the  warranty  would 
be  evem  more  anticompeitive  than 
necessary. 

Section  83.2107(e)(1)  of  the  Proposal, 
which  provided  that  a  manufacturer 
could  in  no  case  deny  a  warranty  claim 
on  the  basis  of  work  improperly 
performed  by  a  dealer  or  other 
authorized  service  agent  of  the 
manufacturer,  received  considerable 
objection.  Most  commenters  objecting  to 
this  provision  believed  that  allowing  a 
manufacturer  to  escape  liability  if 
maintenance  is  misperformed  by  an 
independent  repair  facility,  but  not  if 
maintenance  is  misperformed  by  a 
dealer,  would  have  staggering 
anticompetitive  effects.  Chrysler 
objected  to  this  provision  on  the  basis 
that  dealers  are  not  agents  of  the 
manufacturer  when  they  perform  routine 
maintenance  and  repairs. 

Also  raised  was  the  issue  of  whether 
independent  repair  facilities  should  be 
allowed  to  perform  emission 
performance  warranty  repairs.  Some  of 
the  commenters  from  the  independent 
service  industry  believed  that  they 
should  be  able  to  perform  such  repair  at 
the  expense  of  the  manufacturer  and 
that  EPA  has  the  authority  to  require 
such.  Some  of  the  manufacturers, 
however,  insisted  that  they  retain 
control  over  the  performance  of 
warranty  repairs. 

IV.  Major  Changes  From  the  May  25, 
1977  Proposal 

This  Reproposal  differs  in  many  ways 
from  the  Proposal;  some  changes  were 
brought  about  by  the  Amendments,  and 
some  by  changes  in  EPA’s  position 
regarding  the  best  methods  of 


implementing  the  warranty.  The  changes 
in  EPA’s  position  stem  primarily  from 
comments  received  in  response  to  the 
Proposal,  and  from  clarifying  statements 
contained  in  the  legislative  history  of 
the  Amendments. 

The  following  is  a  list  of  the  major 
changes  contained  in  the  Reproposal. 
The  rationale  for  each  and  the 
anticipated  effects  are  discussed  at  the 
relevant  sections  of  the  preamble. 

1.  The  scope  of  emission  performance 
warranty  coverage  has  been  limited, 
after  the  first  24  month  or  24,000  miles 
(whichever  first  occurs)  of  a  vehicle's 
useful  life,  to  those  components  or 
modifications  to  components  in  or  on  a 
vehicle  for  the  sole  or  primary  purpose 
of  reducing  vehicle  emissions  and  which 
were  not  in  general  use  prior  to  model 
year  1968. 

2.  Many  of  the  provisions  relating  to 
proper  maintenance  and  use  of  a  vehicle 
have  not  ben  included  in  the 
Reproposal.  As  previously  mentioned 
such  provisions  will  be  included  in  the 
Maintenance  and  Use  Instruction 
regulations  which  EPA  is  now  required 
by  the  Act  to  promulgate. 

3.  The  procedures  for  demonstrating 
owner  compliance  with  the  instructions 
for  proper  maintenance  and  use  of  a 
vehicle  have  been  modified  to  ease  the 
vehicle  owner’s  burden  of  proof. 

4.  Provisions  have  been  included 
which  explain  the  effect  that  the 
Aftermarket  Parts  Certification  Program 
will  have  on  the  emission  performance 
warranty. 

5.  The  warranty  claim  procedure  has 
been  modified  to  provide  for  automatic 
appeal  of  negative  warranty 
determinations  by  dealers  or  other 
service  facilities  to  whom  vehicle 
manufacturers  delegate  authority  to 
perform  warranty  repairs. 

6.  A  provision  has  been  included 
requiring  dealers  to  certify  that  each 
new  light  duty  vehicle  sold  meets 
emission  standards. 

7.  It  is  now  a  prohibited  act  for  a 
vehicle  manufacturer  to  make  an 
anticompetitive  statement  to  a  vehicle 
owner  in  connection  with  the  warranty. 

8.  The  Reproposal  establishes  that  it 
would  be  a  prohibited  act  for  a 
manufacturer  not  to  comply  with  the 
provisions  of  these  regulations. 

V.  Specific  Provisions 

The  major  sections  of  the  proposed 
regulations  are  discussed  below. 

A.  Section  85.2101  General  Applicability 

The  emission  performance  warranty  is 
contingent  upon  the  development  of 
short  tests  which  are  reasonably 
capable  of  being  correlated  with  the 
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Federal  Test  Procedure.  Further,  as 
specifically  required  by  the  Act,  the 
warranty  would  be  applicable  only  to 
those  vehicles  manufactured  in  a  model 
year  beginning  after  regulations 
establishing  the  emission  performance 
warranty  are  promulgated. 

EPA  has  developed  short  tests  for 
light  duty  vehicles  and  anticipates  that 
regulations  establishing  these  tests,  as 
well  as  regulations  establishing  the 
warranty,  will  be  promulgated  prior  to 
model  year  1980.  Therefore.  1980  and 
later  model  year  light  duty  vehicles 
would  be  covered  by  these  regulations. 
In  addition,  the  emission  standards  and 
applicable  test  requirements  under 
sections  202  and  206  for  some  classes  of 
vehicles  and  engines  are  expected  to 
include  short  tests.  These  tests,  by 
definition,  correlate  with  the  tests  under 
section  206  and,  therefore,  vehicles  and 
engines  of  any  such  classes  would  also 
be  covered  by  these  regulations 
beginning  with  the  1980  model  year. 

The  Agency  also  anticipates  that 
correlatable  short  tests  will  eventually 
be  developed  for  other  types  of  vehicles 
This  section  of  the  proposal  has  been 
drafted  so  that  the  emission 
performance  warranty  regulations 
would  be  applicable  for  any  type  vehicle 
the  model  year  after  short  tests  for  that 
type  vehicle  are  available. 

B.  Section  85.2103  Warranty  Statement 

An  important  issue  under  the  emission 
performance  warranty  is  the  required 
scope  of  coverage.  Section  207(b)  of  the 
Act  states  that  manufacturers  shall 
warrant  “the  emission  control  device  or 
system  of  each  new  motor  vehicle  .  .  . 
manufactured  in  a  model  year  beginning 
after  (regulations  are  promulgated)." 

The  phrase  “emission  control  device  or 
system”  raises  the  question  as  to 
exactly  what  parts  or  systems  of  a 
vehicle  are  to  be  covered  by  the 
warranty.  The  Proposal  gave  this  term  a 
broad  interpretation  by  defining 
coverage  to  include  “any  system, 
assembly,  device,  or  component  thereof 
which  can  affect  emissions."  The 
Reproposal  adopts  this  definition  for  the 
first  24  months  or  24,000  miles 
(whichever  first  occurs).  However,  the 
Act  specifically  defines  "emission 
control  devices  and  systems”  after  this 
initial  period  to  be  "a  catalytic 
converter,  thermal  reactor  or  other 
component  installed  in  or  on  a  vehicle 
for  the  sole  or  primary  purpose  or 
reducing  vehicle  emissions  (which  were 
not  in  general  use  prior  to  model  year 
1968).” 

To  avoid  possible  confusion  on  the 
double  meaning  of  “emission  control 
device  or  system."  the  Reproposal  does 


not  speak  in  terms  of  warranting  such 
devices  or  systems.  Instead  the 
Reproposal  refers  to  the  vehicle  as  the 
object  warranted  and  limits  the  remedy 
after  the  initial  period  to  those 
components  or  modifications  to 
components  on  or  in  a  vehicle  for  the 
sole  or  primary  purpose  of  reducing 
vehicle  emissions  (not  in  general  use 
prior  to  model  year  1968). 

The  Agency  has  interpreted  the 
definition  of  "emission  control  device  or 
system”  after  the  24  month/24,000  mile 
period  to  include  modification  to  parts 
(other  than  calibration  changes)  which 
have  been  made  for  the  sole  or  primary 
purpose  of  reducing  vehicle  emissions. 
Many  components  on  a  vehicle  have 
been  modified  primarily  or  solely  for 
emissions  purposes.  Although  a  generic 
component  may  have  been  on  a  vehicle 
prior  to  1968,  or  have  an  additional 
purpose  other  than  to  control  vehicle 
emissions,  the  Agency  believes  that  to 
exclude  the  modifications  to  these 
components,  which  have  been  made 
solely  or  primarily  for  the  purpose  of 
controlling  vehicle  emissions,  would 
defeat  the  purpose  of  the  warranty  as 
these  modifications  are  an  integral  part 
of  a  vehicle's  emission  systems.  Thus,  as 
proposed,  modifications  to  a  component 
such  as  the  addition  of  a  dual- 
diaphragm  vacuum  advance  unit  on  a 
distributor  or  a  quick  release  electric 
assist  choke  on  a  carburetor  would  be 
covered  for  the  full  useful  life  of  the 
vehicle.  However,  a  general  failure  of  a 
distributor  or  carburetor  would  not  be 
remedied  under  the  warranty  after  the 
initial  24  month  of  24,000  mile  period 
unless  the  failure  could  be  traced  back 
to  a  modification  made  solely  or 
primarily  for  the  purposes  of  controlling 
emissions. 

Additional  changes  have  been  made 
in  the  language  of  the  proposed 
warranty  statement  from  the  precise 
wording  of  §  207(b).  In  subsection  (a)(1), 
the  maintenance  and  operation 
requirement  of  section  207(b)(2)(A)  of 
the  Act  is  spelled  out  rather  than 
referencing  section  207(c)(3)  as  is  done 
in  the  Act.  The  Reproposal  would 
provide  that  only  maintenance  and  use 
instructions  set  forth  in  the  owner’s 
manual  as  being  necessary  for  the 
proper  functioning  of  the  vehicle’s 
emissions  systems  shall  be  relevant  to 
warranty  claim  determinations. 
Therefore,  the  Agency  believes  that  the 
least  confusing  approach  to  informing 
the  owner  of  his  duty  in  this  regard 
would  be  to  simply  identify  the 
requirement  as  consisting  of  those  listed 
instructions. 

The  term  “EPA-approved  emission 
test"  or  “short  test”  is  used  to  signify  a 


“correlatable  short  test”  as  required  by 
section  207(b)  for  implementation  of  the 
Emission  Performance  Warranty.  The 
Agency  intends  for  this  to  provide  a 
non-technical  label  by  which  those  tests 
which  qualify  for  section  207(b) 
warranty  purposes  may  be  identified.  In 
addition,  the  words  "applicable 
emissions  standards  of  the  U.S. 
Environmental  Protection  Agency”  are 
substituted  for  the  reference  in  section 
207(b)(2)(B)  to  section  202  of  the  Act. 

Subsection  (b)  specifies  the  time  from 
which  the  5  year  protection  of  the 
Emissions  Performance  Warranty  would 
begin.  In  the  vast  majority  of  cases,  this 
would  coincide  with  delivery  of  the 
vehicle  to  its  ultimate  purchaser. 
However,  for  those  vehicles  used  as 
“demonstrator”  or  "company"  car&by  a 
manufacturer  or  dealer,  the  period 
wrnild  begin  at  the  point  they  are  placed 
in  this  service.  Although  such  a  vehicle 
is  not  then  in  the  hands  of  an  “ultimate 
purchaser”  as  defined  by  the  Act,  the 
Agency  believes  that  it  is  reasonable  to 
view  it  as  having  begun  its  useful  life. 
There  is  little  chance  of  consumer 
deception  here  since  these  cars  are  not 
sold  as  new.  and  thus  purchasers 
generally  realize  that  their  warranty 
protection  may  be  less. 

With  regard  to  mileage,  the  warranty 
period  would  normally  be  judged  simply 
by  a  vehicle’s  odometer  reading.  That 
reading  is  protected  today  by  numerous 
Federal  and  State  consumer  laws,  and 
need  not  be  further  considered  here. 

Any  odometer  which  is  adjusted  in 
violation  of  applicable  law  would  no 
longer  be  controlling  as  to  the  emissions 
performance  warranty.  In  such 
instances  reasonable  proof  would  be 
required  from  the  owner  that  the  vehicle 
is  still  within  its  useful  life. 

C.  Section  85.2104  Owner’s  Compliance 
With  Instructions  for  Proper 
Maintenance  and  Use 

The  Proposal  contained  a  lengthy 
procedure  for  determining  whether  an 
owner  complied  with  tfie  §  85.2103(a)(1) 
condition  for  recovery  under  the 
emission  performance  warranty  that  the 
vehicle  be  maintained  and  operated  in 
accordance  with  the  written  instructions 
for  the  proper  maintenance  and  use  of 
the  vehicle.  This  procedure  set  forth 
detailed  requirements  as  to  the  amount 
and  types  of  evidence  that  could  be 
required  from  vehicle  owners.  The 
Agency  has  reevaluated  this  procedure 
in  light  of  comments  received  to  the 
Proposal,  and  language  contained  in  the 
Conference  Report  accompanying  the 
Amendments,  and  as  a  result  has 
modified  the  procedure. 
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The  procedure  contained  in  the 
Proposal  provided  that  an  initial  step  in 
making  a  determination  of  proper 
maintenance  would  be  a  showing  by  the 
vehicle  owner  that  all  maintenance 
instructions  were  performed  and  all 
operating  instructions  were  followed. 
Only  after  this  initial  showing  would  the 
burden  be  shifted  to  the  vehicle 
manufacturer  to  prove  that  the 
maintenance  was  actually  performed 
improperly.  Therefore,  a  vehicle  owner 
who  did  not  maintain  all  receipts,  or 
validate  his  or  her  maintenance  logbook, 
would  lose  emission  performance 
warranty  coverage  even  if  he  or  she  had 
In  fact  properly  maintained  his  or  her 
vehicle.  Many  of  the  parties  commenting 
on  this  aspect  of  the  Proposal  thought 
this  first  step  unreasonable  and  unduly 
harsh  because  few  owners  keep 
maintenance  receipts  or  other 
maintenance  records.  The  Conference 
Report  accompanying  the  Amendments, 
H.R.  Rep.  No.  95-564.  95th  Cong.  1st. 
Sess.  168  (1977),  also  supported  those 
commenters  who  favored  modification 
of  this  procedure.  The  Report  stated  that 
‘‘the  warranty  could  be  invalidated  only 
upon  a  showing  by  the  manufacturer 
that  the  owner  did  not  perform  the 
required  maintenance  or  repair  as  set 
forth  in  the  owner's  manual  or  abused 
the  vehicle  in  its  operation"  (emphasis 
added),  indicating  that  it  is  the 
manufacturer  who  must  first  come  forth 
with  proof  of  improper  maintenance.  As 
a  result,  under  the  new  procedure 
contained  in  the  Reproposal,  this  initial 
step  has  been  eliminated.  Rather  the 
Reproposal  would  require  the 
manufacturer  to  inspect  the  vehicle  to 
determine  whether  there  is  an  objective 
reason  for  believing  that  an  instruction 
that  was  set  forth  in  the  owner’s  manual 
as  being  necessary  for  the  proper 
performance  of  the  emission  control 
devices  and  systems  had  not  been 
performed.  Only  if  such  is  the  case 
would  the  manufacturer  be  allowed  to 
ask  the  vehicle  owner  to  present 
evidence  that  the  particular  instruction 
was  performed.  If  the  manufacturer 
finds  no  objective  reason  to  believe  that 
an  emission  related  instruction  was  not 
performed,  or  if  such  an  objective 
reason  exists  and  the  owner  presents 
evidence  (such  as  a  validated  logbook 
entry  or  repair  receipt)  that  the 
instruction  was  performed,  the  owner 
would  be  entitled  to  recover  under  the 
emission  performance  warranty  unless 
the  manufacturer  could  show  that  the 
vehicle  failed  to  pass  the  short  test 
because  the  maintenance  was 
performed  on  the  vehicle  in  a  manner 
resulting  in  a  component  being 
substantially  misadjusted,  the  vehicle 


was  tampered  with,  or  the  vehicle  was 
abused. 

Denial  of  a  warranty  claim  on  the 
basis  of  an  owner's  inability  to  provide 
evidence  of  compliance  with  a 
maintenance  instruction,  when  the 
request  for  such  evidence  is  not  based 
on  “objective  evidence"  that  the 
relevant  maintenance  was  not 
performed,  would  be  a  prohibited  act. 
However,  what  constitutes  objective 
evidence  is  not  explicitly  spelled  out  in 
these  regulations.  The  Agency  believes 
that  such  evience  can  take  many  forms 
and  is  best  evaluated  on  a  case  by  case 
basis.  The  Agency  would  not  likely 
bring  actions  for  civil  penalties  as  a 
result  of  a  determination  made  in  good 
faith,  on  what  constitutes  somewhat  less 
than  "objective  evidence.”  The  Agency 
will  consider  including  a  provision  in  the 
final  regulations  setting  up  a  procedure 
whereby  a  vehicle  manufacturer  can  list 
in  the  owner's  manual  exactly  what 
constitutes  objective  evidence.  If  such 
an  approach  is  taken,  a  manufacturer 
would  be  able  to  request  evidence  of 
owner  compliance  with  a  maintenance 
instruction  only  in  those  situations  so 
listed.  Parties  favoring  this  approach  are 
requested  to  provide  a  sample  list. 

Subsection  (e)  sets  forth  six 
circumstances  which  the  Reproposal 
would  establish  as  exceptions  to  the 
ability  of  a  manufacturer  to  escape 
liability  on  the  basis  of  noncompliance 
with  the  maintenance  and  use 
instructions. 

The  first  involves  the  case  of 
maintenance  or  repairs  performed  by  a 
dealer  or  other  authorized  agent  of  the 
manufacturer.  Under  general  principles 
of  agency  law,  the  manufacturer  must 
accept  responsibility  for  such  work. 

The  second  exception  concerns  work 
performed  by  a  mechanic  or.  at  a  repair 
facility  which  is  licensed  or  certified  by 
a  state  or  local  government.  The  Agency 
believes  that  there  must  be  a  way  in 
which  a  vehicle  owner  who  brings  a 
vehicle  in  for  servicing,  and  requests 
that  all  necessary  services  be  performed 
on  the  vehicle,  can  be  assured  that  he  or 
she  has  complied  with  the  specified 
maintenance  instructions.  Furthermore, 
the  Agency  does  not  believe  that  it  is 
reasonable  that  a  vehicle  owner  be 
expected  to  look  over  a  mechanic’s 
shoulder  to  make  certain  that  all  service 
procedures  are  in  fact  being  performed 
properly.  Therefore  the  Agency  has 
proposed  that  a  vehicle  owner  who  has 
maintenance  performed  by  a  certified 
mechanic  or  at  a  certified  facility,  be 
considered  to  have  complied  with  the 
instructions  for  proper  maintenance  of 
the  vehicle  regardless  of  how  these 
repairs  are  performed. 


The  Agency  expects  that  the  certifying 
or  licensing  of  automotive  repair 
establishments  and  mechanics  will  be 
accompanied  by  some  quality  control  in 
service  establishments.  The  Agency 
believes  that  such  quality  control  could 
be  assured  through  training  and  testing 
requirements  or  by  the  decertification  or 
delicensing  of  automotive  repair 
facilities  that  show  a  pattern  of 
performing  substandard  repairs, 
tampering,  or  using  deceptive  or 
fraudulent  practices.  The  experience 
with  the  ongoing  programs,  such  as  the 
one  in  Dallas,  Texas,  shows  that  these 
programs  can  be  set  up  at  a  minimal 
cost.  In  addition,  the  Agency  hopes  that 
this  provision  will  encourage  vehicle 
manufacturers  to  contribute  in  the 
development  of  these  programs,  which 
could  make  them  even  more  effective. 

The  Agency  does  not  intend  for  this 
provision  to  prevent  a  vehicle 
manufacturer  from  recovering  from  an 
independent  repair  facility  the  cost  of 
repairs  performed  pursuant  to  the 
emission  performance  warranty  if  the 
repairs  are  necessitated  by  improper 
servicing  by  such  licensed  or  certified 
mechanic  or  repair  facility. 

The  third  exception  involves  the  case 
of  maintenance  or  repairs  performed  on 
a  vehicle  to  keep  it  in  a  safe  operating 
condition.  This  is  intended  to  allow  for 
those  instances  where  a  vehicle  will  not 
function  safely  without  adjustment 
causing  it  to  exceed  emission  standards. 
The  Agency  believes  that  such  an 
adjustment  may  not  affect  protection 
under  the  emissions  performance 
warranty. 

The  fourth  exception  is  intended  to 
reach  those  instances  where  the 
manufacturer  should  have  foreseen  that 
the  vehicle  would  be  adjusted  outside  of 
the  recommended  specifications.  This 
could  be  due  to  a  number  of  reasons.  For 
example,  equipment  necessary  to  adjust 
the  engine  may  not  be  readily  available 
in  the  field,  the  design  of  some  emission 
related  component  may  be  such  that  it  is 
too  sensitive  to  be  properly  serviced  by 
most  mechanics,  the  vehicle's 
driveability  may  be  far  superior  when 
adjusted  out  of  specifications,  or  the 
procedures  described  in  the  service 
manual  may  be  incomplete  or  too  vague 
to  ensure  correct  maintenance  in  most 
instances.  If  any  of  these  conditions  can 
be  shown,  or  others  which  establish  that 
the  manufacturer  should  have  foreseen 
that  improper  maintenance  would  result 
(i.e.,  the  cause  of  the  misadjustment  is 
attributable  to  the  manufacturer),  then 
no  emission  performance  claim 
warranty  may  be  denied  on  that  basis. 

The  fifth  exception  is  that  use  of  an 
improper  part  or  the  nonperformance  of 
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misperformance  of  any  maintenance 
instruction  not  relevant  to  the  vehicle’s 
noncompliance  with  emissions 
standards  would  not  relieve  a 
manufacturer  from  emission 
performance  warranty  liability. 
Therefore,  if  an  uncertified  or 
nonequivalent  part  is  used  in  the  repair 
or  maintenance  of  a  vehicle,  an  owner 
would  be  able  to  recover  under  the 
emission  performance  warranty  by 
showing  that  the  use  of  such  a  part  had 
no  negative  effect  on  the  vehicle's 
emissions.  This  exception  is  intended  to 
prevent  unduly  harsh  results  under  the 
maintenance  requirement.  If  a  vehicle  is 
exceeding  emission  standards  due  to  a 
clearly  defective  component  in  an 
emission  control  system,  the 
manufacturer  should  not  be  allowed  to 
avoid  its  warranty  obligations  for  anjr 
reason  not  relevant  to  the  cause  of  the 
component's  malfunction. 

The  sixth  prevents  a  vehicle 
manufacturer  from  arbitrarily  denying 
emission  warranty  claims,  on  the  basis 
of  the  gasoline  used.  Absent  notice  in 
the  maintenance  and  use  instructions, 
most  vehicle  owners  do  not  know,  and 
should  not  be  expected  to  know,  the 
difference  in  many  of  the  additives  or 
impurities  contained  in  various  brands 
of  fuel.  In  addition,  a  vehicle 
manufacturer  should  build  vehicles  to  be 
able  to  meet  emission  standards  with 
the  fuel  that  is  generally  commercially 
available.  Therefore  unless  othewise 
specified  in  the  owner’s  manual,  an 
owner  could  not  be  denied  warranty 
coverage  for  use  of  any  fuel  available  in 
the  field,  this  exception  is  not  meant  to 
prevent  a  warranty  claim  from  being 
denied  on  the  basis  of  the  use  of  leaded 
gasoline  in  a  vehicle  which  is  built  for 
use  with  lead  free  gasoline,  excessive 
water  in  gasoline,  or  the  use  of  gasoline 
containing  another  additive  or  impurity 
in  contradiction  to  the  manufacturer's 
specific  recommendations. 

Under  the  Reproposal,  a  vehicle 
owner  who  uses  a  replacement  part  that 
is  certified  in  accordance  with  EPA 
regulations,  as  having  a  maintenance  or 
replacement  interval  that  differs  from 
the  manufacturer’s  recommended 
maintenance  interval,  is  required  to 
show  compliance  with  the  maintenance 
or  replacement  schedule  specified  by 
the  replacement  part  manufacturer 
rather  than  the  vehicle  manufacturer. 

The  Agency  expects  that  the  quality  of 
materials  and  design  of  replacement 
parts  will  be  such  that  their 
recommended  service  interval  may  be 
different  than  the  original  equipment 
part.  If  a  vehicle  owner  chooses  to 
purchase  a  certified  replacement  part 
that  can  be  expected  to  perform  for  a 


longer  period  than  the  original  part,  the 
owner  should  not  be  expected  to  service 
it  at  the  earlier  interval.  In  the  same 
respect,  an  owner  who  chooses  to 
purchase  a  less  expensive  part  with  a 
shorter  service  interval  should  be 
expected  to  service  the  part  at  the 
shorter  interval. 

This  provision  should  not  create  any 
hardship  for  vehicle  manufacturers  as 
the  requirements  for  certification  will  be 
such  to  assure  certified  replacement 
parts  will  function  equally  as  well  from 
an  emission  standpoint  as  an  original 
equipment  part  for  the  entire  interval  for 
which  the  replacement  part  is  certified. 

D.  Section  85.2105  Replacement  Parts 

Subsection  (a)  of  this  section  is  a 
restatement  of  section  207(b)  of  the  Act 
which  provides,  in  part,  that  the 
emission  performance  warranty  shall 
not  be  invalid  on  the  basis  of  any  part 
used  in  the  maintenance  or  repair  of  a 
vehicle  if  such  part  is  certified  in 
accordance  with  regulations  that  EPA 
will  promulgate  pursuant  to  secton 
207(a)(2)  of  the  Act. 

This  section  also  contains  provisions 
dealing  with  the  effect  that  the  use  of  a 
noncertified  part  in  the  maintenance  or 
repair  of  a  vehicle  will  have  on  emission 
performance  warranty  claim 
determinations.  The  Agency  drafted 
these  provisions  to  meet  three 
objectives.  The  first  is  to  encourage 
aftermarket  part  manufacturers  to 
participate  in  the  certification  program. 
The  second  is  to  prevent  a  vehicle 
owner  with  a  valid  emission  warranty 
claim  from  being  denied  warranty 
coverage  merely  because  an  uncertified 
part  is  found  on  or  in  a  vehicle.  The 
third  is  to  provide  vehicle  manufacturers 
with  a  reasonable  amount  of  protection 
from  vehicle  owners  who  use 
questionable  parts. 

Paragraph  (b)  would  provide  that  if  a 
noncertified  part  is  used  in  the 
maintenance  or  repair  of  a  vehicle,  and 
at  the  time  such  part  was  installed  there 
were  certified  replacement  parts 
available,  a  manufacturer  may  deny  an 
emission  performance  warranty  claim 
unless  the  owner  can  show  that  the  use 
of  such  part  did  not  cause  the  vehicle's 
emissions  to  increase.  The  Agency 
realizes  that  this  policy  will  give 
certifying  aftermarket  part 
manufacturers  a  competitive  edge  in 
that  owners  will  purchase  only  certified 
parts  when  they  are  available.  The 
Agency  also  realizes  that  a  considerable 
burden  would  be  placed  upon  owners 
who  choose  to  use  such  noncertified 
parts.  However,  the  Agency  believes 
that  this  result  is  necessary  if  the 
certification  of  aftermarket  parts 


programs  to  be  effective  and  also  to 
prevent  an  unreasonable  burden  from 
being  put  on  vehicle  manufacturers. 
Furthermore,  since  owners  would  be 
warned  in  the  owner’s  manual  of  the 
possible  consequences  of  using  such 
parts,  the  Agency  does  not  believe  that 
the  burden  would  be  unreasonable. 

The  Agency  expects  that  any 
automotive  aftermarket  part  that  affects 
vehicle  emissions  will  be  certifiable 
once  certification  standards  for  such 
part  are  established.  Subsection  (c) 
provides  that  for  those  parts  for  which 
no  certification  standards  have  been 
established,  a  vehicle  manufacturer 
would  be  able  to  deny  an  emission 
performance  warranty  claim  only  if  it 
can  be  shown  that  the  part  is  defective, 
or  not  equivalent  from  an  emissions 
standpoint  to  the  original  equipment 
part. 

Subsection  (d)  deals  with  another 
parts  issue;  specifically,  the  question  of 
emission  performance  warranty 
coverage  for  parts  without  a  definite 
replacement  interval.  Current  practice 
today  illustrates  that  many  parts  are 
subjected  in  maintenance  instructions  to 
a  check  or  inspection,  with  replacement 
only  if  the  part  is  found  defective.  Such 
an  instruction  is  not  necessarily 
undesirable  since  it  can  lead  to  the 
discovery  and  correction  of  component 
failures.  However,  the  instruction  raises 
the  question  as  to  whether  the  part  is 
warranted  beyond  its  first  check  point, 
or  whether  protection  ends  there  with 
any  extra  life  of  the  part  being  simply  a 
benefit  to  the  owner.  The  regulations 
specify  that,  for  the  purposes  of 
emission  warranty  coverage,  such  a  part 
would  be  covered  for  the  full  term  of  the 
warranty.  In  other  words,  the 
manufacturer  would  be  liable  for 
replacement  of  any  part  that  does  not 
have  a  definite  replacement  interval  and 
which  becomes  the  basis  of  a  claim 
under  an  emission  warranty. 

The  Agency  realizes  that  this 
approach  could  cause  vehicle 
manufacturers  to  require  the  routine 
replacement  of  some  parts  which  might 
otherwise,  depending  on  the 
circumstances  of  the  vehicle’s  usage, 
render  adequate  service  for  a 
substantially  longer  period  of  time. 
However,  this  approach  could  also 
encourage  the  design  of  longer  lived 
parts.  In  any  event,  allowing  “inspect 
and  replace  if  necessary”  instructions  to 
insulate  a  manufacturer  from  liability  for 
a  part  failure  could  render  the  emission 
warranties  totally  ineffective  since  a 
manufacturer  could  provide  such  an 
instruction  for  every  part  which  could 
possibly  fail.  Further,  this  type  of 
instruction  is  clearly  aimed  at  correcting 
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a  failure  after  it  has  occurred,  which  is 
an  emission  warranty  question,  and  not 
prevention  of  the  failure,  which  in  the 
Agency’s  view  is  the  purpose  of  required 
maintenance. 

E.  Section  85.2106  Warranty  Claim 
Procedures 

An  expedituous  claims  procedure  is  a 
necessary  element  for  effective 
operation  of  the  emission  performance 
warranty. 

This  section  would  require  that  each 
manufacturer  establish  such  procedures 
essentially  as  follows.  An  owner  must 
be  able  to  obtain  an  immediate  initial 
decision  on  a  warranty  claim  by  a 
franchised  dealer  or  other  authorized 
party  to  whom  the  vehicle  is  first 
presented  for  repair.  Since  it  would  be  a 
prohibited  act  for  a  manufacturer  to 
deny  a  valid  warranty  claim,  some 
manufacturers  may  not  wish  to  delegate 
final  denial  authority  to  their 
dealerships.  Therefore,  the  regulations 
would  permit  the  manufacturer  to 
designate  an  office  or  person  to  whom 
the  dealer  must  forward  a  questionable 
claim  for  a  final  determination.  In  any 
case,  if  a  claim  is  to  be  denied, 
subsection  (c)  proposes  that  the  vehicle 
owner  receive  written  explanation  of  the 
basis  upon  which  the  claim  is  being 
denied  within  15  days  of  the  initial  claim 
to  the  dealer.  Failure  to  so  notify  would 
result  in  the  manufacturer  being  liable 
for  the  cost  of  any  work  for  which  a 
claim  was  made.  In  addition,  unlike 
other  warranty  repairs,  these  repairs 
would  be  allowed  to  be  performed,  at 
the  vehicle  manufacturer's  expense,  at 
any  service  facility  of  the  owner's 
choosing.  * 

The  previous  proposal  would  have 
required  only  that  the  manufacturer 
designate  an  office  or  person  to  whom 
the  vehicle  owner  could  appeal  a 
negative  warranty  determination  rather 
than  the  automatic  appeal  procedures 
which  would  be  required  under  the 
Reproposal.  The  Agency  sees  no  reason 
why  a  vehicle  owner  should  have  to 
bear  this  burden.  The  Agency  believes 
that  most  owners  consider  submittal  of 
their  vehicle  to  a  dealer  as  submitted  to 
the  manufacturer,  and  consequently 
accept  a  warranty  decision  by  a  dealer 
as  final.  Also,  it  is  clear  that  the  goal  of 
the  emission  performance  warranty 
could  easily  be  frustrated  by  placing 
additional  steps  in  the  warranty  claim 
procedures  which  are  not  likely  to  be 
followed  by  owners.  We  hope  that  the 
claim  procedures  proposed  will  result  in 
vehicle  manufacturers  delegating  more 
responsibility  for  determining  claims  to 
dealers  with  an  accompanying  effect  of 
speedy  final  determinations.  Because  of 


this  new  claim  procedure  the  time 
period  in  which  the  manufacturer  would 
have  to  supply  the  vehicle  owner  with  a 
final  determination  has  been  changed  to 
15  days  from  the  day  that  the  vehicle  is 
initially  brought  to  the  dealer.  The 
Agency  believes  that  this  period  reflects 
a  reasonable  balance  between  the  need 
of  a  vehicle  owner  to  know  who  will  be 
paying  for  the  necessary  repairs,  and  the 
manufacturer’s  need  for  a  reasonable 
amount  of  time  in  which  to  make  a 
correct  determination  of  a  warranty 
claim. 

A  final  question  with  regard  to 
warranty  claims  is  at  what  point  in  time 
a  claim  may  be  raised.  Subsection  (a) 
specifically  deals  with  this  issue. 
Essentially,  a  cause  of  action  under  the 
emissions  performance  warranty  would 
exist  upon  satisfaction  of  all  of  the 
requirements  of  §  85.2103(a),  subsection 
(3)  of  which  states  that  an  owner  must 
bear  a  penalty  or  sanction  as  a  result  of 
a  short  test  failure.  Operation  of  this 
provision  may  be  complicated  by  the 
fact  that  jurisdictions  are  not  expected 
togmpose  any  penalty  at  the  first  failure 
of  an  emissions  test.  Rather,  the  owner 
of  a  failed  vehicle  would  probably 
simply  be  required  to  have  the  vehicle 
serviced,  and  then  undergo  a  retest 
within  a  specified  period  of  time.  Even 
in  the  case  of  repeated  failures, 
penalties  or  sanctions  may  not  be 
imposed  beyond  a  requirement  that  the 
owner  demonstrate  that  a  certain 
amount  of  corrective  maintenance  has 
been  performed  on  the  vehicle.  Use  of 
fines  or  suspensions  in  some 
jurisdictions  is  expected  to  be  limited  to 
those  situations  where  the  owner  either 
refuses  to  undergo  a  test  at  all.  or 
refuses  to  have  corrective  maintenance 
or  repair  performed  on  his  vehicle  after 
it  fails  a  test. 

The  §  85.2103(a)(3)  condition  could  be 
interpreted  to  require  an  owner  to  either 
violate  State  or  local  law  so  as  to  incur 
a  fine  or  at  the  least  be  without  the  use 
of  his  vehicle,  before  an  emissions 
performance  warranty  claim  could  be 
raised.  However,  the  Agency  believes 
that  such  an  interpretation  could  hardly 
be  ascribed  to  Congress  in  passing  this 
provision  (section  207(b)(2)(C)  of  the 
Act).  In  the  Agency’s  opinion,  the 
purpose  of  this  condition  is  clearly  to 
limit  the  warranty  to  those  situations  in 
which  repair  of  the  vehicle  is 
mandatory.  Consequently,  the  proposal 
would  specifically  hold  that  a  warranty 
cause  of  action  would  arise  immediately 
upon  failure  of  a  short  test  if  the  owner 
would  be  required  to  take  any  corrective 
action  as  a  result  of  that  failure.  The 
owner  would  not  be  required  to  ignore  a 
given  grace  period,  and  actually  incur  a 


penalty  or  sanction  before  the  warranty 
becomes  operational. 

The  Agency  believes  that  presently 
vehicle  owners  are  faced  with 
significant  difficulties  when  bringing 
claims  for  warranty  repairs.  This  is 
especially  so  for  emission  warranty 
claims.  This  results  in  great  part  from 
the  lack  of  technical  expertise  of  most 
vehicle  owners,  as  well  as  the  unequal 
position  in  which  vehicle  owners  find 
themselves  when  a  warranty  claim  is 
denied  and  they  are  forced  to  pay  for 
the  repairs  in  order  to  have  their  vehicle 
returned.  Subsections  (e)  and  (f)  have 
been  included  to  help  put  vehicle 
owners  in  a  more  equal  position.  In 
particular,  Subsection  (e)  provides  that 
the  vehicle  manufacturer  shall  bear  the 
costs  associated  with  determinations  of 
the  validity  of  warranty  claims.  The 
Agency  believes  that  the  most  frequent 
bases  upon  which  warranty  claims 
would  be  denied  would  be  improper 
maintenance  or  tampering.  The  Agency 
expects  that  vehicle  manufacturers  can 
quickly  and  easily  ferret  out  such 
claims.  However  the  Agency  also 
realizes  that  there  may  be  situations  in 
which  it  may  be  inequitable  to  require 
vehicle  manufacturers  to  pay  for  a 
diagnosis  leading  to  a  negtive  warranty 
determination.  The  Agency  is  therefore 
interested  in  receiving  comments  setting 
forth  situations  where  it  would  be 
unreasonable  for  a  vehicle  manufacturer 
to  pay  for  a  warranty  coverage 
diagnosis.  Comments  in  this  regard 
should  be  accompanied  with  data  on  the 
expenses  associated  with  the  diagnosis. 

Subsection  (f)  makes  it  clear  that, 
merely  because  a  vehicle  owner  brings  a 
vehicle  in  to  determine  whether  it  will 
be  repaired  under  the  warranty,  does 
not  mean  that  a  dealer  is  authorized  to 
perform  the  necessary  repair,  unless  the 
repair  will  be  provided  free  of  charge  or 
has  been  expressly  authorized  by  the 
vehicle  owner. 

F.  Section  85.2107  Warranty  Remedy 

As  stated  in  §  85.2112(a),  the 
manfacturer'8  obligation  under  the 
emissions  performance  warranty  would 
be  to  “remedy  the  nonconformity  at  no 
cost  to  the  owner."  The  Agency  s 
interpretation  of  this  requirement  is  set 
out  in  §  85.2114.  Subsection  85.  2107(a) 
deals  with  the  precise  remedy  involved. 
For  the  first  period  of  24  months  or 
24,000  miles  (whichever  first  occurs),  the 
remedy  would  be  to  place  the  vehicle  in 
a  conforming  condition.  A  temporary  fix, 
sufficient  only  to  enable  the  vehicle  to 
pass  an  emissions  retest  would  be 
unacceptable.  However,  after  the 
vehicle  has  traveled  24.000  miles  or  is  24 
months  old,  the  manufacturer  would 
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only  be  responsible  for  repairing  or 
replacing  those  components  or 
modifications  to  components  in  or  on  a 
vehicle  for  the  sole  or  primary  purpose 
of  reducing  vehicle  emissions  and  which 
were  not  in  general  use  prior  to  model 
year  1968.  (Section  85.2116  would 
require  the  manufacturer  to  provide  a 
list  of  all  such  parts  in  the  owners 
manual).  It  should  be  noted  that  the 
warranty  remedy  for  vehicles  which 
have  traveled  more  than  24.000  miles  or 
is  24  months  old  would  also  include  the 
repair,  adjustment,  or  replacement  of 
any  component  which  must  be  made  in 
order  for  a  described  emission  control 
component  to  function  for  the  remainder 
of  the  vehicle's  useful  life.  Although  this 
requirement  may  appear  to  go  beyond 
the  literal  words  of  section  207  of  the 
Act.  the  Agency  believes  that  it  is 
consistent  with  the  intent  of  the  Act. 
Congress  could  not  have  desired  that  a 
described  emission  related  component 
or  system  be  fixed  without  correcting 
the  problem  which  caused  such 
emission  control  device  or  system  to  fail 
and  which  would  likely  cause  it  to  fail 
again. 

Subsection  (b)  provides  that  the 
extent  of  the  manufacturer's  liability 
would  be  independent  of  any  state  or 
local  limitation  on  the  penalty  or 
sanction  required  to  trigger  warranty 
protection  under  section  85.2103(a)(3|. 
ERA  anticipates  that  many  jurisdictions 
will  set  a  limit  on  repair  expense  after 
which  an  owner  will  be  required  to  take 
no  more  action  despite  the  fact  that  his 
vehicle  continues  to  fail  to  conform  to 
emissions  standards.  Alternatively  an 
owner  may  simply  be  fined  if  his  vehicle 
fails  an  1/M  inspection.  However,  the 
Agency  believes  that  such  provisions 
should  not  act  to  limit  protection  under 
the  emission  performance  warranty.  The 
“penalty  or  sanction”  paragraph  of 
section  207(b)  would  restrict  the 
applicability  of  the  warranty  to  those 
areas  with  mandatory  inspections,  and 
most  likely  will  further  restrict  the 
potential  frequency  of  claims  in  those 
areas  to  annual  or  semi-annual  periods 
But.  given  a  mandatory  test  with  some 
penalty  or  sanction  attached,  the  Act  is 
clear  that  the  warranty  remedy  should 
be  for  the  manufacturer  to  “remedy  the 
nonconformity."  The  decision  by  a  state 
or  locality  to  fix  a  maximum  penalty  or 
sanction  for  its  citizens  cannot  affect 
this  potential  Federal  liability  of  a 
manufacturer  under  the  warranty. 

Subsection  (b)  speaks  to  the  cost  of 
repair,  and  emphasizes  the  proposed 
requirement  that  a  manufacturer  bear 
the  entire  cost  regardless  of  a  failed 
vehicle's  proximity  to  its  next  scheduled 
maintenance  point.  Thus,  for  example,  if 


the  required  remedy  for  a  failed  vehicle 
is  a  new  set  of  spark  plugs,  the 
manufacturer  would  be  required  to 
provide  them  without  cost  even  though 
the  vehicle  would  have  been  scheduled 
to  receive  a  new  set.  at  the  owner’s 
expense,  within  a  short  period  of  time. 

In  sum.  the  cost  of  a  repair  would  not  be 
allowed  to  be  split  pro  rata  based  on  the 
vehicle’s  position  within  the  required 
maintenance  schedule,  or  on  any  other 
criteria. 

The  Agency  believes  that  this 
approach  is  required  by  the  Act.  No 
problem  would  arise  if  a  vehicle  fails 
due  to  a  defect  in  a  non-maintenance 
item  since  the  time  of  such  a  failure  is 
irrelevant  to  responsibility  for  repair. 
However,  the  Agency  anticipates  that 
many  failures  will  be  correctable  simply 
by  performance  of  routine  maintenance, 
albeit  at  an  earlier  stage  than  scheduled. 
In  these  cases,  the  time  of  failure  would 
be  determinative  of  responsibility,  and 
under  the  emissions  performance 
warranty,  this  can  mean  only  complete 
responsibility.  The  purpose  of  the 
warranty  is  to  ensure  that  a  properly 
maintained  and  operated  vehicle  will 
perform  within  emissions  standards  at 
all  times  during  its  useful  life.  Although 
the  need  for  routine  maintenace  implies 
that  a  will  vehicle  naturally  vary  in  its 
emissions  as  maintenance  items 
deteriorate,  at  no  time  should  emissions 
exceed  standards.  Thus,  failure  of  a 
short  test  indicates  a  problem  outside  of 
normal  parameters.  This,  by  the  very 
nature  of  the  warranty,  must  be 
corrected  at  the  manufacturer's  expense 
regardless  of  the  point  in  time  at  which 
it  is  discovered. 

Subsection  (d)  deals  with  a  secondary 
problem  related  to  the  performance  of 
routine  maintenance  as  a  repair  under 
the  emissions  performance  warranty: 
that  is.  the  fact  that  such  work  will 
affect  the  maintenance  schedule. 

Clearly,  parts  replaced  prior  to  their 
scheduled  replacement  need  not  be 
replaced  again  at  the  scheduled  point, 
as  it  would  only  result  in  the  needless 
waste  of  parts.  The  Reproposal  would 
require  that  a  manufacturer  adjust  the 
maintenance  schedule  under  these 
circumstances,  and  inform  the  owner  of 
the  new  periods  at  the  time  of  the 
warranty  repair. 

One  issue  of  particular  concern  is  who 
would  be  allowed  to  perform  warranty 
repairs.  EPA  presently  takes  the  position 
that  manufacturers  would  be  able  to 
designate  who  could  perform  emission 
performance  warranty  repairs.  This 
interpretation  is  based  in  part  upon  the 
language  of  section  207(c)  (3)  (B)  of  the 
Act.  and  its  legislative  history. 
Subsection  207(c)  (3)  (B)  of  the  Act 


indicates  that  a  manufacturer  can 
require  that  service  provided  without 
charge  under  the  terms  of  the  purchase 
agreement  be  performed  by  its 
designated  agents.  Since  emission 
performance  warranty  repairs  would  be 
provided  without  charge  under  the  terms 
of  the  purchase  agreement,  it  is  strongly 
implied  that  manufacturers  may  retain 
control  over  the  performance  of 
emission  performance  warranty  repairs. 
In  addition,  the  Conference  Report 
which  accompanied  the  Amendments. 
H.R.  Rep.  No.  964.  95th  Cong.  1st  Sess. 
169  (1977).  stated  that  independent 
repair  establishments  have  the  right  to 
perform  work  covered  by  the  section 
207(b)  warranty,  with  the  right  to 
reimbursement  by  the  vehicle 
manufacturer,  to  the  extent  permitted  by 
the  Magnuson-Moss  Act  (15  U.S.C.A. 
2301  et.  seq.,  which  deals  with 
warranties  on  consumer  products). 

While  the  provisions  of  the  Magnuson- 
Moss  Act  do  not  require  manufacturers 
to  designate  who  may  perform  warranty 
repairs,  they  do  permit  them  to  do  so.  In 
line  with  this,  the  Reproposal  would 
permit  manufacturers  to  designate  that 
only  their  dealers  may  perform  emission 
performance  repairs. 

The  Agency  believes  that  it  would  be 
impractical  to  require  vehicle 
manufacturers  to  designate  all 
independent  repair  facilities  to  be  their 
agents  for  the  purpose  of  providing 
warranty  repairs.  The  Agency  believes 
that  the  paper  work  alone  would  be 
overly  burdensome  and  that  it  would  be 
virtually  impossible  for  vehicle 
manufacturers  to  monitor  warranty 
claims  to  be  certain  that  the  warranty 
remedy  provided  in  any  particular  case 
was  proper.  However,  because  the 
automotive  service  industry  has 
expressed  concerns  that  allowing 
vehicle  manufacturers  to  designate  who 
will  perform  warranty  repairs  is 
anticompetitive,  the  Agency  is  still 
considering  this  issue. 

Section  85.2107  of  the  Reproposal 
would  require  a  vehicle  manufacturer  to 
repair  or  replace,  under  the  emission 
performance  warranty,  a  certified 
replacement  part  which  is  causing  the 
vehicle  to  exceed  emission  standards. 
The  Agency  realizes  that  vehicle 
manufacturers  should  not  be  made  to 
insure  the  quality  of  aftermarket  parts, 
the  manufacture  of  which  is  not  within 
their  control.  Therefore,  the  Agency  will 
include  a  provision  in  the  aftermarket 
part  certification  regulations  that  as  a 
condition  for  certifiying  an  aftermarket 
part,  the  part  manufacturer  must  agree 
to  reimburse  a  vehicle  manufacturer  for 
any  cost  borne  as  a  result  of  warranty 
repairs  necessitated  by  an  aftermarket 
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part  that  is  defective  or  improperly 
certified. 

Subsection  £e)  deals  with  the  issue  of 
how  fast  a  warranty  repair  must  be 
made.  The  Agency  expects  that  most  1/ 
M  programs  will  require  a  failing  vehicle 
to  be  repaired  and  retested  within  a 
specified  period  of  time.  Therefore  this 
provision  would  put  a  limit  on  the  length 
of  time  in  which  a  vehicle  manufacturer 
would  be  required  to  provide  a  warranty 
remedy.  This  subsection  further 
provides  that  if  a  manufacturer  is  unable 
to  provide  the  warranty  remedy  within 
such  period  of  time,  then  the  vehicle 
owner  may  have  the  necessary  work 
performed  (at  the  manufacturer's 
expense)  at  any  repair  facility  of  the 
owner’s  choosing. 

G.  Section  85.8108  Dealer  Certification 

This  provision  was  not  contained  in 
the  Proposal  as  it  is  based  on  the  recent 
addition  of  a  new  section  207(h)  to  the 
Act.  Section  207(h).  entitled  "Dealer 
Certification”  in  the  Amendment  Bill,  is 
quoted  in  total  at  the  beginning  of  this 
preamble.  The  regulations  proposed 
herein  do  not,  however,  track  the  exact 
words  of  the  statute.  Due  to  several 
ambiguities  in  the  language  of  the 
section  as  passed,  and  in  its  relationship 
to  the  general  scheme  of  section  207(b), 
the  Agency  has  been  forced  to  pick  from 
several  possible  interpretations  of  the 
requirements  of  the  law.  The  following 
is  an  explanation  of  the  rationale  behind 
the  scheme  outlined  in  the  Reproposal. 

First,  the  Reproposal  sets  out  the  basis 
upon  which  a  dealer  may  issue  the 
required  certificate.  As  initially  raised  in 
the  Senate,  the  provision  would  have 
allowed  states  to  require  emission 
testing  as  a  “.  .  .  condition  precedent  to 
the  initial  retail  sale,  titling  (if  any),  or 
registration  of  (light  duty)  motor 
vehicles.”  S.  Rep.  127,  95th  Cong.  1st 
Sess.  88  (1977).  This  was  retained  in  the 
Senate  passed  version  of  the  Bill  on  June 
10, 1977,  with  the  provision  that  any  cost 
of  such  testing  be  borne  by  the 
manufacturer.  No  mention  of  a  “dealer 
certificate”  was  made,  and  the  House 
had  no  similar  provision.  Nevertheless, 
had  the  final  Bill  merely  added  the 
certificate  requirement,  it  would  seem  to 
have  followed  that  the  certificate  was  to 
be  based  on  the  results  of  the  state 
mandated  emission  testing. 

However,  while  requiring  a  dealer 
certificate,  the  final  Bill  expressly 
refutes  any  implication  that  a  dealer  or 
manufacturer  may  be  required  to 
conduct  emission  testing  in  support  of  it. 
It  is  clear  that  a  state  may  require  an 
owner  to  bring  a  new  light  duty  vehicle 
to  an  inspection  station  immediately 
after  purchase  and,  if  it  fails,  to  obtain 


the  necessary  repairs  under  the 
emission  performance  warranty. 
However,  the  basis  and  value  of  the 
dealer  certificate  in  this  regard  is 
nebulous.  No  cost  obligation  or  other 
penalty  of  any  kind  is  incurred  by  a 
dealer  whose  “certificate”  is  proven 
incorrect  by  a  subsequent  emission  test. 
The  Agency  does  not  believe  that 
section  207(h)  is  intended  to  allow  a 
dealer  to  produce  a  meaningless  piece  of 
paper,  particularly  since  this 
requirement  is  not  limited  to  areas  with 
inspection  programs,  but  applies  to  all 
light  duty  vehicles  sold  nationwide,  the 
vast  majority  of  which  will  not  receive 
an  immediate  emission  test. 

Although  specifically  exempted  from 
testing  responsibility  by  the  Act,  there 
are  other  precautions  which  a  dealer 
can  take  to  assure  that  the  vehicles  sold 
comply  with  emission  standards.  The 
Reproposal  establishes  three  such 
actions.  One,  since  the  manufacturer  has 
in  fact  tested  vehicles  as  a  basis  for 
obtaining  a  certificate  from  EPA,  the 
dealer  is  required  to  verify  the  existence 
and  coverage  of  a  certificate  for  each 
light  duty  vehicle  he  or  she  certifies. 
Two,  the  dealer  is  required  to  make  a 
visual  inspection  to  assure  that  all 
emission  components  intended  to  be 
installed  are  in  fact  properly  installed 
and  functioning.  Three,  in  issuing  a 
§  207(h)  certificate  the  dealer  must  state 
that  he  or  she  has  performed  all 
emission  related  pre-sale  preparation,  if 
any,  specified  by  the  manufacturer. 

The  Agency  believes  that  the  above 
three  requirements  would  effectuate  the 
intent  of  Congress  in  passing  the 
“Dealer  Certification"  provision.  Of 
course,  as  further  stated  in  the  law, 
should  a  vehicle  fail  an  emission  test 
despite  being  dealer  certified,  the 
emission  performance  warranty  will  be 
available  to  remedy  any  problems.  This 
raises  the  second  ambiguity  in  section 
207(h);  that  is,  for  how  long  is  the 
"penalty  or  sanction"  requirement  of 
§  207(b)(2)(C)  to  be  waived. 

A  literal  interpretation  of  §  207(h)(2) 
would  strike  §  207(b)(2)(C)  for  the  entire 
emission  performance  warranty  period. 
However,  EPA  does  not  believe  that 
Congress  intended  such  an  effect.  The 
existence  of  both  provisions  is  a 
legislative  anomaly.  Although  not 
conclusive,  the  fact  that  Congress  did 
not  simply  strike  out  §  207(b)(2)(C) 
indicates  that  it  intended  it  to  remain. 
Parentheticals  in  one  section  of  a  law  do 
not  generally  void  other  subsections. 

The  penalty  or  sanction  provision  has 
the  important  role  of  tying  the  emission 
performance  warranty  to  State  or  local 
emission  inspection  programs.  Since 
Congress  has  recognized  that  the 


development  of  such  programs  is  a 
prime  goal  in  the  overall  scheme  of  auto 
emission  control,  it  seems  highly 
unlikely  that  Congress  would  silently 
abandon  the  connection  between  the 
warranty  and  this  goal. 

The  Agency  believes  that  the  better 
interpretation  of  the  §  207(h)(2) 
parenthetical  is  that  it  allows  a  “post 
sale”  emission  check  to  be  performed 
nationwide  without  any  necessary 
connection  to  a  State  or  local  “I/M” 
program.  Thus,  the  Reproposal  would 
trigger  the  emission  performance 
warranty  upon  short  test  failure  of  any 
new  light  duty  vehicle.  The  test  could  be 
performed  at  either  State  run  or  private 
centers,  assuming  short  test  regulation 
requirements  are  satisfied.  For  this 
purpose,  no  penalty  or  sanction  need  be 
imposed  on  an  owner  as  a  result  of  the 
test  failure. 

Lastly,  the  Reproposal  limits  the 
effective  time  frame  of  §  207(h)  to  three 
months  from  the  date  of  sale  to  the 
ultimate  purchaser.  This  again  conflicts 
with  a  literal  reading  of  the  section 
which,  in  this  regard,  simply  restates 
§  207(b)  of  the  Act.  The  Agency  believes 
that  the  legislative  history  of  the 
provision  indicates  an  intent  to  deal 
With  the  problem  of  vehicles  meeting 
emission  standards  at  the  time  of  sale, 
and  not  to  reinforce  the  emission 
performance  warranty  per  se. 
Consequently,  the  three  month 
limitation  is  included  to  distinguish  the 
two  sections.  As  proposed  herein,  up  to 
three  months  after  sale,  an  owner  may 
bring  a  §  207(b)  claim  based  on  a 
voluntary  or  mandatory  short  test,  at 
any  facility,  with  no  penalty  or  sanction. 
After  three  months,  only  State  or  local 
tests  with  penalties  or  sanctions  will 
trigger  the  emission  performance 
warranty. 

H.  Section  85.2116  Inclusion  of 
Warranty  Provisions  in  Owners 
Manuals 

The  key  to  obtaining  effective 
implementation  of  any  warranty  lies  in 
full  disclosure  of  its  provisions  to  the 
warrantee.  Accordingly,  the  Reproposal 
contains  specific  requirements  intended 
to  ensure  that  complete  information 
regarding  the  emissions  performance 
warranty  is  supplied  to  vehicle  owners. 
This  section  contains  all  of  these 
requirements.  Since  most  are  believed  to 
be  self  explanatory,  they  are  not 
discussed  below. 

In  general,  disclosure  must  be  made  in 
the  owner's  manual  and  a  separate 
warranty  booklet.  The  Agency  believes 
that  although  in  effect  since  the  1972 
model  year,  most  vehicle  owners  are  not 
aware  of  the  Clean  Air  Act  Section 
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207(a)  emission  design  and  defect 
warranty  for  their  vehicle.  The  Agency 
further  believes  that  this  is  due  in  part  to 
vehicle  manufacturers  stressing  the 
general  warranty  while  giving  less 
publicity  to  the  emissions  warranty.  To 
prevent  this  situation,  the  Proposal 
would  require  a  vehicle  manufacturer  to 
furnish  a  warranty  booklet  containing 
all  vehicle  warranties  with  each  new 
motor  vehicle  and  motor  vehicle  eng'ne 
to  which  these  regulations  apply. 

To  assure  that  all  subsequent 
purchasers  are  aware  of  the  existence  of 
the  warranty,  the  Reproposal  would 
require  that  the  same  information  is 
contained  in  the  owner’s  manual.  An 
Agency  survey  has  shown  that  owner’3 
manuals  are  more  likely  than  warranty 
booklets  to  be  kept  with  a  vehicle  and 
are  also  less  likely  to  be  lost  or 
misplaced.  In  addition  the  Agency  found 
that  a  significant  number  of  used 
vehicles  are  sold  without  any 
information.  The  Agency  believes  that 
the  purchaser  of  a  used  vehicle  is  likely 
to  purchase  an  owner’s  manual  from  a 
vehicle  manufacturer.  However,  once 
the  new  vehicle  warranty  has  expired, 
the  Agency  believes  that  it  is  unlikely 
that  such  consumers  would  know  to  ask 
for  a  warranty  booklet.  Therefore,  to 
make  it  more  likely  that  a  subsequent 
purchaser  receives  the  warranty 
information,  the  proposal  would  require 
that  the  manufacturer  include  warranty 
information  in  the  owner's  manual  as 
well  as  the  warranty  booklet. 

The  Agency  does  not  believe  that  this 
requirement  is  excessive.  The  warranty 
information  should  not  take  up  more 
than  a  few  pages  in  the  owner's  manual 

Subsection  (d)  w’ould  require  that  the 
owner's  manual  and  warranty  booklet 
include  an  explanation  of  the  effect  that 
the  use  of  certified  and  uncertified 
replacement  parts  will  have  on  warranty 
coverage.  This  explanation  would  be 
required  to  comport  with  the  provisions 
of  subsection  85.2109  (b)  and  (c)  of  the 
Reproposal.  This  explanation  is  in 
addition  to  the  statement  on  the  first 
page  of  the  maintenance  instructions 
required  by  section  207(c)(3)  of  the  Act. 

f.  Section  85.2111  Warranty 
Enforcement 

Section  203  of  the  Clean  Air  Act 
provides  that  certain  Pi  tions  related  to 
the  warranty  are  prohibited.  Sections 
85.2111  of  the  Reproposal  outlines  these 
acts.  It  is  important  to  note  that  each 
anticompetitive  statement  is  a  separate 
offense,  and  that  a  manufacturer  would 
be  subject  to  civil  penalties  for  each. 
Thus  if  the  owner’s  manual  for  one 
model  vehicle  contains  an 
anticompetitive  statement,  each  time  the 


manual  if  furnished  to  a  new  vehicle 
owmer  a  separate  prohibited  act  would 
be  committed.  Similarly,  one 
advertisement  which  contains  an 
anticompetitive  statement  and  reaches 
thousands  of  separate  vehicle  owners 
could  result  in  numerous  violations. 

The  Reproposal  also  makes  clear  that 
it  would  be  a  prohibited  act  for  a 
manufacturer  not  to  honor  its  emission 
performance  warranty  obligations  to 
dealers  (i.e.  reimbursement  for  valid 
emission  performance  warranty  repairs) 
as  well  as  its  emission  performance 
warranty  obligations  to  vehicle  owners. 
This  is  in  line  with  section  207(d)  of  the 
Act  which  prohibits  dealers  from 
incurring  any  costs  associated  with 
emission  warranty  repairs. 

It  should  be  noted  that  EPA’s 
authority  to  prosecute  a  manufacturer 
for  committing  a  prohibited  act  would 
be  separate  from  the  right  of  a  vehicle 
owner  to  recover  under  the  warranty. 
Therefore,  once  a  prohibited  act  is 
committed,  EPA  could  continue 
enforcement  proceedings  regardless  of 
any  subsequent  arrangements  made 
between  the  manufacturer  and  the 
vehicle  owner. 

VI.  Environmental  Impact 

The  Agency  expects  no  adverse 
environmental  impacts  as  a  result  of 
these  regulations.  As  previously 
discussed,  the  warranty  would  basically 
be  a  cost-shifting  mechanism.  It  would 
indirectly  lead  to  some  air  quality 
benefits  to  the  extent  that  it  would 
encourage  implementation  of  State  and 
local  "Inspection/Maintenance” 
programs  in  areas  which  would 
otherwise  not  have  them,  cause  more 
stringent  standards  to  be  enforced, 
induce  owners  to  devote  more  attention 
to  properly  maintaining  their  vehicles, 
and  influence  manufacturers  to  build 
more  durable  emission  control  systems. 
However,  the  warranty  itself  would  not 
contain  any  direct  quantifiable  impact. 

No  voluntary  environmental  impact 
statement  (EIS)  has  been  prepared 
pursuant  to  EPA  guidelines  set  forth  in 
39  FR  37419.  The  emissions  performance 
warranty  is  primarily  directed  at  light 
duty  vehicles  whose  emission  standards 
are  specifically  exempted  from  the  EIS 
requirements. 

VII.  Comments  and  the  Public  Docket 

Interested  persons  are  encouraged  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  (four  copies  if  possible)  to: 
Central  Docket  Section  (A-130) 
Environmental  Protection  Agency,  401 
“M"  Street,  SW.,  Washington,  D.C. 

20*^p0  All  comments  received  before  the 


close  of  business  on  June  6, 1979,  will  be 
considered. 

Final  regulations,  modified  as  the 
Administrator  deems  appropriate  after 
consideration  of  comments,  will  be 
promulgated  as  soon  as  practicable  after 
such  consideration  and  will  be 
applicable  to  model  year  1980  and  later 
light  duty  vehicles  anJ  light  duty  trucks. 

Copies  of  materials  relevant  to  this 
rulemaking  proceeding  are  contained  in 
Public  Docket  EN-79-6  at  the  Central 
Docket  Section  of  the  U.S. 

Environmental  Protection  Agency.  Room 
2903  B.  Waterside  Mall.  401  “M"  Street. 
SW,  Washington.  D.C.  20460  and  are 
available  for  review  between  the  hours 
of  8:00  a.m.  and  4:00  p.m.  As  provided  in 
40  CFR  Part  2.  a  reasonable  fee  may  be 
charged  for  copying  services. 

VIII.  Public  Hearings 

The  Agency  hereby  gives  notice  that 
there  will  be  public  hearings  on  the 
Reproposal.  The  purpose  of  these 
hearings  is  to  provide  all  interested 
parties  with  an  opportunity  to  provide 
an  oral  statement  on  the  record 
regarding  any  aspect  of  the  Reproposal. 
Any  party  desiring  to  make  a  statement 
at  the  hearing  should  notify  the  Agency 
of  his  or  her  intention  along  with  an 
outline  of  the  points  to  be  discussed  and 
the  time  needed  to  discuss  these  points. 
This  information  should  be  received  by 
the  Director.  Mobile  Source  Enforcement 
Division  (EN-340)  U.S.  Environmental 
Protection  Agency.  401  “M"  Street,  SW., 
Washington.  D.C.  20460  no  later  than  10 
days  prior  to  the  hearing  at  which  the 
party  wishes  to  participate.  As  time 
permits,  any  party  not  filing  a  notice  of 
intent  shall  be  allowed  to  give  a 
presentation  after  the  completion  of  the 
presentations  of  those  who  have  filed  a 
notice  of  intent. 

Since  the  public  hearings  are  designed 
to  give  interested  persons  an 
opportunity  fo  participate  in  this 
rulemaking  process  by  the  presentation 
of  data,  views,  arguments,  or  other 
pertinent  information  concerning  the 
proposed  regulations,  there  are  no 
adversary  parties  as  such.  Statements 
by  the  participants  will  not  be  subject  to 
cross  examination.  However,  a  panel  of 
agency  representatives  may  ask 
participants  questions  concerning  their 
statements.  Members  of  the  audience 
will  be  provided  an  opportunity  to 
submit  questions  to  the  panel,  which  the 
panel,  in  their  discretion,  may  ask  the 
participants.  The  Presiding  Officer  is 
authorized  to  strike  from  the  record 
statements  which  he  deems  irrelevant  or 
needlessly  repetitious,  and  to  impose 
reasonable  limits  on  the  duration  of  the 
statement  of  any  witness.  The  Agency 
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requests  that  interested  parties 
participate  at  no  more  than  one  hearing. 

The  Agency  will  have  a  verbatim 
record  of  each  proceeding  made.  A  copy 
of  this  transcript  can  be  requested  from 
the  reporter  during  the  hearing  and  will 
be  made  at  the  expense  of  the  person  so 
requesting. 

IX.  Reporting  and  Recordkeeping 
Requirements 

While  the  EPA  is  not  aware  that  this 
proposed  regulation  "would  impose  any 
significant  new  or  additional  recording 
or  recordkeeping  requirements  on 
affected  parties,  the  Agency  specifically 
invites  comments  on  ways  that  any  such 
burdens  might  be  reduced. 

Under  the  EPA’s  new  “sunset"  policy 
for  reporting  requirements  in 
regulations,  any  reporting  requirements 
in  this  regulation  will  automatically 
expire  five  years  from  the  date  of 
promulgation,  unless  EPA  takes 
affirmative  action  to  extend  them.  To 
accomplish  this,  a  provision 
automatically  terminating  the  reporting 
requirements  at  that  time  will  be 
included  in  the  text  of  the  final 
regulation. 

X.  Evaluation  Plan 

The  Agency  intends  to  review  the 
effectiveness  and  need  for  continuation 
of  the  provisions  contained  in  this  action 
no  more  than  five  years  after  initial 
implementation  of  the  final  regulation. 

In  particular  the  Agency  will  solicit 
comments  from  the  affected  parties 
concerning  the  effectiveness  and 
economic  impact  of  the  emission 
performance  warranty. 

Note — The  Agency  has  determined  that 
this  document  is  not  a  “significant 
regulation”  requiring  the  preparation  of  a 
Regulatory  Analysis  under  Executive  Order 
12044.  An  Economic  Analysis  has  been 
prepared  and  is  included  in  the  Public 
Docket.  The  Agency  requests  comments  on 
the  expected  costs  and  economic  impacts  of 
this  warranty. 

Dated:  April  11. 1979. 

Douglas  M.  Costle. 

Administrator. 

Accordingly,  notice  is  hereby  given 
that  Part  85  of  Title  40  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
revised  by  the  addition  of  a  new 
Subpart  V  as  set  forth  below. 

Subpart  V— Emissions  Control  System 
Performance  Warranty  Regulations 

Sec. 

85.2101  General  applicability. 

85.2102  Definitions. 

85.2103  Warranty  statement. 

85.2104  Owner's  compliance  with 
instructions  for  proper  maintenance  and 
use. 


85.2105  Replacement  parts. 

85.2106  Warranty  claim  procedures. 

85.2107  Warranty  remedy. 

85.2108  Dealer  certification. 

85.2109  Inclusion  of  warranty  provisions  in 
owner's  manuals  and  warranty  booklets. 

85.2110  Submission  of  owner’s  manuals  and 
warranty  statement  to  EPA. 

85.2111  Warranty  enforcement. 

85.2112-  [Reserved) 

85.2121 

85.2122-  [Reserved] 

85.2150 

§  85.2101  General  Applicability. 

The  provisions  of  this  subpart  are 
applicable  to  all  1980  and  later  model 
year  motor  vehicles  and  motor  vehicle 
engines  for  which  an  emission  short  test 
has  been  established;  except  that  for 
those  motor  vehicles  and  motor  vehicle 
engines  for  which  an  emission  sbort-test 
has  not  been  established  prior  to  model 
year  1980,  the  provisions  of  this  subpart 
shall  be  applicable  only  for  those  model 
year  motor  vehicles  and  motor  engines 
beginning  after  the  establishment  of  an 
emission  short-test  for  such  motor 
vehicle  or  motor  vehicle  engine. 

§85.2102  Definitions. 

(а)  As  used  in  this  subpart,  all  terms 
not  defined  herein  shall  have  the 
meaning  given  them  in  the  Act: 

(1)  “Act"  means  Part  A  of  Title  II  of 
the  Clean  Air  Act.  42  U.S.C.  §  7421  et 
seq.  (formerly  42  U.S.C.  §  1857  et  seq.)  as 
amended. 

(2)  “Administrator"  means  the 
Administrator  of  the  Environmental 
Protection  Agency  or  an  authorized 
representative  of  the  Administrator. 

(3)  “Certified  Part"  means  a  part 
certified  for  that  model  vehicle  in 
accordance  with  aftermarket  part 
certification  regulations  promulgated  by 
EPA. 

(4)  "Emission  Performance  Warranty" 
means  that  warranty  given  pursuant  to 
this  subpart. 

(5)  “EPA-Approved  Emission  Test"  or 
“Emission  Short  Test"  means  any  test 
prescribed  under  40  CFR  §  85.2201  et 
seq.,  and  meeting  all  of  the  requirements 
thereunder. 

(б)  "Model  Year"  means  the 
manufacturer’s  annual  production 
period  (as  determined  by  the 
Administrator)  which  includes  January  1 
of  such  calendar  yean  however,  if  the 
manufacturer  has  no  annual  production 
period,  the  term  “model  year”  shall 
mean  the  calendar  year. 

(7)  "Original  Equipment  Part"  means  a 
part  present  in  or  on  a  vehicle  at  the 
time  the  vehicle  is  sold  to  the  ultimate 
purchaser. 


(8)  “Owner”  means  the  ultimate 
purchaser  or  any  subsequent  purchaser 
of  a  vehicle. 

(9)  "Owner’s  Manual"  means  the 
instruction  booklet  normally  provided  to 
the  purchaser  of  a  vehicle. 

(10)  “Useful  Life”  means  that  period 
established  pursuant  to  section  202(d)  of 
the  Act  and  regulations  promulgated 
thereunder. 

(11)  "Warranty  Booklet"  means  a 
booklet,  separate  from  the  owner’s 
manual,  containing  all  warranties 
provided  with  the  vehicle. 

(12)  "Written  Instructions  For  Proper 
Maintenance  And  Use"  means  those 
maintenance  and  operation  instructions 
specified  in  the  owner’s  manual  as  being 
necessary  to  assure  compliance  of  a 
vehicle  with  applicable  emission 
standards  for  the  useful  life  of  the 
vehicle  that  are: 

(i)  in  accordance  with  the  instructions 
specified  for  performartce  on  the 
manufacturer’s  prototype  vehicle  used  in 
certification,  and 

(ii)  in  compliance  with  the 
requirements  of  §  §  86.078-38,  and 

(iii)  in  compliance  with  any  other 
regulations  promulgated  by  EPA  for 
which  instructions  for  proper 
maintenance  and  use  of  a  motor  vehicle 
are  to  comply. 

§  85.2103  Warranty  statement. 

(a)  The  manufacturer  of  each  vehicle 
to  which  this  subpart  applies  shall 
warrant  the  vehicle  such  that  if: 

(1)  the  vehicle  is  maintained  and 
operated  in  accordance  with  the  written 
instructions  for  the  proper  maintenance 
and  use  of  the  vehicle  as  set  out  in  the 
owner’s  manual,  and 

(2)  the  vehicle  fails  to  conform,  for  a 
period  of  5  years  of  50,000  miles, 
whichever  first  occurs,  to  the  applicable 
emissions  standards  of  the  U.S. 
Environmental  Protection  Agency,  as 
judged  by  an  EPA-approved  emission 
test,  and 

(3)  such  nonconformity  results  or  will 
result  in  the  owner  of  the  vehicle  having 
to  bear  any  penalty  or  other  sanction 
(including  the  denial  of  the  right  to  use 
the  vehicle)  under  State  or  Federal  law, 
then  the  manufacturer  shall  remedy  the 
nonconformity  at  no  cost  to  the  owner, 
except  that,  if  the  vehicle  has  been  in 
operation  for  over  24  months  or  24.000 
miles,  the  manufacturer  shall  be 
required  to  repair  or  replace  only  those 
components  or  modifications  to 
components  in  or  on  a  vehicle  for  the 
sole  or  primary  purpose  of  reducing 
vehicle  emissions  and  not  in  general  use 
prior  to  model  year  1968. 

(b)  The  warranty  period  shall  begin  on 
the  date  the  vehicle  is  delivered  to  its 
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ultimate  purchaser,  or  if  the  vehicle  is 
first  placed  in  service  as  a 
‘‘demonstrator’’  or  "company”  car  prior 
to  delivery,  on  the  date  it  is  first  placed 
in  service. 

§  85.2104  Owners  compliance  with 
instructions  for  proper  maintenance  and 
use. 

(a)  An  emission  performance 
warranty  claim  may  be  denied  on  the 
basis  of  noncompliance  by  a  vehicle 
owner  writh  the  conditions  of 

§  85.2103(a)(1). 

(b)  When  determining  whether  an 
owner  complied  with  the  condition  of 
§  85.2103(a)(1)  a  vehicle  manufacturer 
may  only  require  an  owner  to  submit 
evidence  of  compliance  with  those 
written  maintenance  instructions  for 
which  the  manufacturer  has  an  objective 
reason  for  believing: 

(1)  were  not  performed,  and 

(2)  that  if  not  performed  could  be  the 
cause  of  the  particular  vehicle  exceeding 
applicable  emission  standards. 

(c)  Evidence  of  compliance  with  a 
maintenance  instruction  may  consist  of 

(1)  Presentation  of  a  maintenance  log 
book  which  has  been  completed  for  the 
relevant  maintenance  instruction  or, 

(2)  A  showing  that  the  vehicle  has 
been  submitted  for  scheduled 
maintenance  services  at  the 
approximate  time  or  mileage  intervals 
specified  for  service,  to  someone  who 
regularly  engages  in  the  business  of 
servicing  automobiles,  for  the  purpose  of 
performing  the  relevant  maintenance: 

(i)  Except  for  those  parts  mentioned  in 
paragraph  (c)(2)(ii)  of  this  section,  the 
time/mileage  interval  for  scheduled 
maintenance  services  shall  be  the  . 
service  interval  specified  for  that  part  in 
the  w'ritten  maintenance  instructions 
contained  in  the  owner’s  manual. 

(ii) For  those  replacement  parts 
certified  as  having  a  maintenance  or 
replacement  interval  different  from  that 
specified  in  the  written  maintenance 
istructior.s  contained  in  the  owner's 
manual,  the  time/mileage  internal  shall 
be  that  service  interval  for  which  the 
replacement  part  has  been  certified. 

(d)  Except  as  provided  in  paragraph 

(e)  of  this  section,  a  manufacturer  may 
deny  an  emission  performance  warranty 
claim  on  the  basis  of  noncompliance 
with  the  condition  of  §  85.2103(a)(1)  only 
if: 

(1)  An  owner  is  not  able  to  comply 
with  a  request  by  a  manufacturer  for 
evidence  pursuant  to  paragraph  (b)  of 
this  section,  or 

(2)  Notwithstanding  the  evidence 
presented  pursuant  to  paragraph  (b)  of 
this  section,  a  manufacturer  is  able  to 


prove  that  the  vehicle  failed  an  emission 
short  test  because: 

(i)  The  vehicle  was  abused,  or 

(ii)  An  instruction  for  the  proper 
maintenance  of  the  vehicle  was 
performed  in  a  manner  resulting  in  a 
component  being  improperly  installed  or 
a  component  or  related  parameter  being 
adjusted  substantially  outside  of  the 
manufacturer’s  specifications,  or 

(iii)  Unscheduled  maintenance  was 
unnecessarily  performed  on  a  vehicle 
which  resulted  in  the  removing  or 
rendering  inoperative  of  any  component 
affecting  the  vehicle's  emissions. 

(e)  In  no  case  may  a  manufacturer 
deny  an  emission  performance  warranty 
claim  on  the  basis  of: 

(1)  Work  performed  by  a  dealer  or 
other  authorized  service  agent  of  the 
manufacturer, 

(2)  Work  performed  by  a  mechanic  or 
sen-ice  establishment  which  is  licensed 
or  certified  by  a  state  of  local 
government, 

(3)  Work  performed  on  the  vehicle  to 
rectify  an  unsafe  condition,  including  an 
unsafe  driveability  condition, 
attributable  to  the  manufacturer, 

(4)  Work  improperly  performed  or  not 
performed  due  to  a  cause  which  the 
manufacturer  should  be  have  foreseen 
would  result  in  such  improper 
maintenance  or  lack  of  maintenance. 
These  foreseeable  causes  shall  include, 
but  not  be  limited  to,  the  following 
situations: 

(i)  Equipment  necessary  to  adjust  the 
engine  or  any  component  is  not  readily 
available  to  the  service  industry. 

(ii)  The  design  of  an  emission  related 
component  is  too  sensitive  to  be 
properly  adjusted  by  most  mechanics. 

(iii)  The  vehicle’s  driveability  is  far 
superior  when  a  component  is  adjusted 
oat  of  specification. 

(iv)  Incomplete,  complex  or  overly 
cumbersome  and  time  consuming 
service  procedures  are  provided  by  the 
motor  vehicle  or  motor  vehicle  engine 
manufacturer  for  scheduled 
maintenance  intervals. 

(v)  A  maintenance  instruction  calls  for 
a  service  or  part  replacement  at 
unreasonably  frequent  intervals  or  at  an 
unreasonably  high  cost. 

(5)  The  use  of  any  non-certified  part  or 
noncompliance  with  any  written 
instruction  for  proper  maintenance  and 
use  which  is  not  relevant  to  the  reason 
that  the  vehicle  failed  to  comply  with 
applicable  emission  standards. 

(6)  The  use  of  any  fuel  which  is 
commonly  available  in  the  geographical 
area  in  which  the  vehicle  or  engine  is 
located,  unless  the  written  instructions 
for  proper  maintenance  and  use  specify 
that  the  use  of  the  fuel  would  adversely 


affect  the  emission  control  devices  and 
systems  of  the  vehicle. 

§  85.2105  Replacement  parts. 

(a)  No  emission  performance 
warranty  claim  shall  be  denied  on  the 
basis  of  any  certified  replacement  part 
used  in  the  maintenance  or  repair  of  a 
vehicle. 

(b)  Except  as  provided  in  subsection 
85.2104(e)(4).  a  manufacturer  may  deny 
an  emission  performance  warranty 
claim  on  the  basis  of  an  uncertified 
replacement  part  used  in  the 
maintenance  or  repair  of  a  vehicle  if  a 
certified  replacement  part  for  the  vehicle 
was  available  at  the  time  t)iat  the 
maintenance  or  repair  was  performed. 

(c)  Except  as  provided  in  subsection 
85  2104(e)(4).  a  manufacturer  may  deny 
an  emission  performance  warranty 
claim  on  the  basis  of  an  uncertified 
replacement  part  used  in  the 
maintenance  or  repair  of  a  vehicle  for 
which  there  was  no  certified 
replacement  at  the  time  of  such 
maintenance  or  repair  only  if  the 
manufacturer  can  demonstrate  that  the 
uncertified  replacement  part  is: 

(1)  defective  in  materials  or 
workmanship,  or 

(2)  not  equivalent  from  an  emission 
standpoint  to  the  original  equipment 
part. 

(d)  A  part  not  required  to  be  replaced 
at  a  definite  interval  shall  be  considered 
as  warranted  for  the  full  term  of  any 
warranty  mandated  by  the  Act. 
Instructions  to  replace  a  component  only 
if  checked  and  found  to  be  operating 
below  specification,  shall  have  no 
bearing  on  warranty  coverage. 

§  85.2106  Warranty  claim  procedures. 

(a)  A  claim  under  the  Emissions 
Performance  Warranty  may  be  raised 
immediately  upon  failure  of  an  EPA- 
approved  emission  test  if,  as  a  result  of 
that  failure,  an  owner  is  required  to  take 
action  of  any  kind  in  order  to  avoid 
imposition  of  a  penalty  or  sanction.  An 
owner  need  not  suffer  the  loss  of  the 
right  to  use  a  vehicle,  be  fined,  incur 
repair  expenses,  or  actually  bear  any 
penalty  or  sanction  to  satisfy  the 
requirement  of  Section  85.2103(a)(3). 

That  requirement  shall  be  met  if  a  test 
failure  sets  a  procedure  in  motion  under 
which  the  owner  will  bear  a  penalty  or 
sanction  if  a  vehicle  is  not  brought  into 
conformity,  or  repaired  to  some 
specified  extent. 

(b)  A  warranty  claim  may  be 
submitted  to  any  of  the  vehicle 
manufacturer’s  authorized  dealerships. 
However,  a  manufacturer  may  designate 
additional  locations  where  warranty 
claims  may  be  presented. 
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(c)  The  manufacturer  of  each  vehicle 
to  which  the  warranty  is  applicable 
shall  establish  procedures  as  to  the 
manner  in  which  a  claim  under  the 
Emissions  Performance  Warranty  is  to 
be  processed.  The  procedures  shall 
require  an  immediate  decision  by  the 
dealer,  or  other  party  to  whom  a  vehicle 
is  initially  presented  for  repair,  as  to  the 
validity  of  the  claim.  Claims  dishonored 
at  this  point  shall  be  final  (for  purposes 
of  §  85.2111)  if  that  party  is  authorized 
to  make  such  decision.  If  that  party  is 
not  authorized  to  deny  a  claim,  the 
procedures  shall  provide  for  an 
automatic  appeal  by  that  party  to  an 
individual  or  office  authorized  to  make 
final  Emission  Performance  Warranty 
determinations. 

(d)  Within  15  days  of  the  initial  claim 
by  the  owner,  the  manufacturer  shall 
either  honor  the  claim  or  provide  the 
owner,  in  writing,  an  explanation  of  the 
basis  upon  which  the  claim  is  being 
denied.  Failure  to  so  notify  shall  result 
in  the  manufacturer’s  being  liable  for  the 
cost  of  any  subsequent  work  actually 
performed,  at  any  service  facility  of  the 
owner's  choosing,  in  order  to  bring  the 
vehicle  into  compliance  with  applicable 
emission  standards, 

(e)  The  vehicle  manufacturer  shall 
incur  all  costs  associated  with  a 
determination  of  the  validity  of  an 
emission  performance  warranty  claim, 
regardless  of  whether  the  claim  is 
ultimately  honored. 

(f)  The  vehicle  manufacturer  shall 
bear  the  cost  for  those  repairs 
performed  on  a  vehicle  or  engine  after  it 
is  presented  to  the  manufacturer  for  an 
emission  performance  warranty  repair, 
unless  the  owner  has  consented  to  have 
the  repairs  performed  at  his  or  her  own 
cost. 

§  85.2107  Warranty  remedy. 

(a)  The  manufacturer’s  obligation 
under  the  Emissions  Performance 
Warranty  shall  be  to  make  all 
adjustments,  repairs  or  replacements 
necessary  to  assure  that  the  vehicle 
complies  with  applicable  emission 
standards  of  the  U.S.  Environmental 
Protection  Agency,  that  it  will  continue 
to  comply  for  the  remainder  of  its  useful 
life  (if  proper  maintenance  and 
operation  is  continued),  and  that  it  will 
operate  in  a  safe  manner:  except  that. 
after  the  first  24  months  or  24.000  miles 
(whichever  first  occurs)  the 
manufacturer  is  responsible  only  for 

(1)  the  adjustment,  repair  or 
replacement  of  those  components  or 
modifications  to  components  in  or  on  a 
vehicle  for  the  sole  or  primary  purpose 
of  reducing  vehicle  emissions,  and 


which  were  not  in  general  use  prior  to 
model  year  1968  and 

(2)  all  other  components  which  must 
be  adjusted,  repaired  or  replaced  to 
assure  the  continued  performance  of  a 
component  described  in  paragraph  (a)(1) 
of  this  subsection  for  the  remainder  of 
the  component’s  useful  life. 

(b)  Under  the  Emissions  Performance 
Warranty,  the  manufacturer  shall  be 
liable  for  the  total  cost  of  the  remedy  of 
any  vehicle  validly  presented  for  repair, 
to  any  authorized  service  facility  of  the 
manufacturer.  State  of  local  limitations 
as  to  the  extent  of  the  penalty  or 
sanction  imposed  upon  an  owner  of  a 
failed  vehicle  shall  have  no  bearing  on 
this  liability. 

(c)  The  remedy  provided  under 
subsection  (a)  shall  include  the  repair  or 
replacement  of  any  part  certified  in 
accordance  with  aftermarket  part 
certification  regulations  promulgated  by 
EPA. 

(d)  If,  in  the  course  of  remedying  a 
nonconformity  under  the  Emissions 
Performance  Warranty,  a  part  is 
replaced  or  work  is  performed  which  is 
scheduled  at  some  future  time  under  the 
written  instructions  for  proper 
maintenance  and  use,  then  the 
manufacturer  must  adjust  those 
instructions  to  reflect  new  periods  for 
the  particular  vehicle  in  question  based 
on  the  time  of  the  warranty  repair.  The 
owner  shall  be  informed  of  the  new 
schedule  at  the  time  of  the  repair  under 
the  Emissions  Performance  Warranty. 

(e)  If  a  manufacturer  informs  a  motor 
vehicle  or  motor  vehicle  engine  owner 
that  the  vehicle  or  engine  will  be 
provided  an  emission  performance 
warranty  remedy,  but  is  unable  (for 
reasons  not  attributable  to  the  vehicle 
owner)  to  repair  a  vehicle  within  21 
days  after  the  initial  presentation  of  the 
vehicle  to  the  dealer,  or  other  party  to 
whom  the  motor  vehicle  or  engine  is 
presented  for  repair,  then  the  owner 
shall  be  entitled  to  have  the  warranty 
remedy  performed,  at  the  expense  of  the 
manufacturer,  by  any  repair  facility  of 
the  owner’s  choosing. 

§  85.2108  Dealer  certification. 

(a)  Upon  the  sale  of  each  new  light 
duty  motor  vehicle  the  dealer  shall 
furnish  to  the  purchaser  a  certificate 
that  the  motor  vehicle  conforms  to 
applicable  emission  standards  of  the 
U.S.  Environmental  Protection  Agency. 

(b)  The  certificate  shall  state  that  it  is 
being  made  upon  the  basis  of: 

(1)  The  dealer’s  knowledge  that  the 
vehicle  is  covered  by  an  EPA  certificate 
of  conformity, 

(2)  a  visual  inspection  of  the  vehicle, 
including  the  engine,  to  assure  that  all 


emission  related  components  have  been 
properly  installed,  and 

(3)  the  dealer’s  performance  of  all 
emission  related  preparation  required 
by  the  manufacturer  prior  to  the  sale  of 
the  vehicle. 

(c)  The  certificate  shall  further  state 
that  if  the  vehicle  fails  an  EPA-approved 
emission  test  prior  to  the  expiration  of 
three  months  from  the  date  of  sale  to  the 
ultimate  purchaser,  then  the  vehicle 
manufacturer  will  remedy  the  vehicle  in 
accordance  with  the  emission 
performance  warranty. 

(d)  A  vehicle  manufacturer  shall 
provide  the  section  85.2107  remedy  for 
any  vehicle  which  fails  an  emission 
short  test  prior  to  the  expiration  of  three 
months  from  the  date  of  sale  to  the 
ultimate  purchaser,  without  regard  to 
whether  a  penalty  or  sanction  is 
imposed  because  of  the  emission  short 
test  failure. 

§  85.2109  Inclusion  of  warranty  provisions 
in  owner’s  manuals  and  warranty  booklets. 

A  manufacturer  shall  furnish -with 
each  new  motor  vehicle  or  motor  vehicle 
engine  to  which  the  regulations  of  this 
subpart  are  applicable,  an  owner's 
manual  and  a  separate  warranty 
booklet,  each  of  which  shall  contain,  at 
a  minimum,  the  following  information: 

(a)  A  basic  statement  of  the  coverage 
of  the  Emissions  Performance  Warranty 
as  set  out  in  §  85.2103.  This  shall  be 
separated  from  any  other  warranty 
given  by  the  manufacturer,  and  be 
prefaced  by  the  title  “Emissions 
Performance  Warranty’’  set  in  bold  face 
type. 

(b)  A  list  of  all  items  which  are 
covered  by  the  emission  performance 
warranty  for  5  years  or  50,000  miles 
(whichever  first  occurs).  This  list  shall 
contain  all  components  or  modifications 
to  components  in  or  on  a  vehicle  solely 
or  primarly  for  the  purpose  of  reducing 
vehicle  emissions  except  those  which 
were  in  general  use  prior  to  model  year 
1968.  All  items  listed  pursuant  to  this 
subsection  shall  be  described  in  the 
same  manner  as  they  are  likely  to  be 
described  on  a  service  facility  work 
receipt. 

(c)  A  list  of  all  maintenance  and  use 
instructions  upon  which  the  warranty  is 
conditioned,  together  with  the  time  and/ 
or  mileage  interval  at  which  such 
instructions  are  to  be  performed. 

(d)  An  explanation  of  the  effect  that 
the  use  of  certified  parts  will  have  on 
the  emission  performance  warranty. 

This  explanation  must  comport  with  the 
provisions  of  sections  85.2105  (b)  and 
(c). 

(e)  Complete  instructions  as  to  when 
and  how  an  owner  may  bring  a  claim 
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under  the  Emissions  Performance 
Warranty  as  governed  by  §  §  85.2104  and 
85.2106.  These  instructions  shall  include: 

(1)  An  explanation  of  the  point  in  time 
at  which  a  claim  may  be  raised. 

(2)  Step-by-step  procedures  as  to  the 
manner  in  which  a  claim  may  be  raised. 

(3)  The  provisions  for  manufacturer 
liability  contained  in  §  85.2106(c)  if  the 
manufacturer  fails  to  respond  within  15 
days  of  the  initial  claim  to  the  dealer. 

(f)  An  explanation  that  an  owner  may 
obtain  further  information  concerning 
the  Emission  Performance  Warranty  or 
that  an  owner  may  report  violations  of 
the  terms  of  the  Emission  Performance 
Warranty  by  contacting  the  Director  of 
the  Mobile  Source  Enforcement  Division 
(EN-340),  Environmental  Protection 
Agency.  401  “M”  Street,  S.W.. 
Washington.  D.C.  20460. 

$  85.21 10  Submission  of  owner  s  manuals 
and  warranty  statement  to  EPA. 

(a)  The  manufacturer  of  each  vehicle 
to  which  this  subpart  applies  shall 
submit  two  copies  to  EPA  of  both  the 
owner’s  manual  and  warranty  booklet 
for  each  model  vehicle,  in  the  final 
printed  format  in  which  they  are  to  be 
distributed;  except  that,  if  the  same 
warranty  statements  and  related 
information  are  to  be  provided  for  more 
than  one  model  vehicle,  the 
manufacturer  may  submit  copies  for  a 
single  model  vehicle  with  a  statement 
that  such  copies  are  a  complete  and 
accurate  representation  of  the  warranty 
statement  and  related  information 
provided  with  all  other  specified 
models.  The  manuals  and  warranty 
booklets  should  be  received  by  EPA  60 
days  prior  to  the  introduction  of  the 
vehicle  for  sale. 

(b)  All  materials  described  in 
paragraph  (a)  of  this  section  should  be 
sent  to:  Director,  Mobile  Source 
Enforcement  Division  (EN-340), 
Environmental  Protection  Agency.  401 
”M"  Street  SW.,  Washington.  D.C. 

20460. 

§  85.21 1 1  Warranty  enforcement. 

The  following  acts  are  prohibited  and 
may  subject  a  vehicle  manufacturer  to 
up  to  a  $10,000  civil  penalty  for  each 
offense. 

(a)  Selling  or  leasing  a  light  duty 
vehicle  without  providing  a  warranty 
statement  in  accordance  with  the 
requirements  of  this  subpart. 

(b)  Failing  or  refusing  to  comply  with 
the  terms  and  conditions  of  the  emission 
performance  warranty  with  respect  to 
any  vehicle  to  which  this  subpart 
applies.  Acts  constituting  such  a  failure 
or  refusal  shall  include,  but  not  be 
limited  to,  the  following: 


(1)  Failure  to  honor  a  valid  warranty 
claim. 

(2)  Performance  of  a  warranty  repair 
in  a  manner  which  cannot  reasonably  be 
expected  to  allow  the  vehicle  to  meet 
applicable  emission  standards  for  the 
remainder  of  its  useful  life. 

(3)  Failure  of  a  manufacturer  to 
reimburse  a  dealer  or  other  designated 
agent  for  performance  of  a  vehicle  repair 
made  pursuant  to  this  subpart. 

(4)  Failure  of  a  manufacturer  to  supply 
a  part  necessary  to  perform  a  warranty 
repair  within  21  days  of  the  initial 
presentation  of  a  vehicle  for  a  warranty 
repair. 

(5)  Charging  a  vehicle  or  engine  owner 
for  a  repair  performed  without  his  or  her 
consent  if  the  repair  is  performed  on  a 
vehicle  or  engine  which  has  been  left 
with  the  manufacturer  for  the  purpose  of 
determining  whether  any  necessary 
repairs  or  adjustments  are  covered  by 
the  emission  performance  warranty. 

(6)  Failing  to  return  a  vehicle  or 
engine  to  a  vehicle  owner  because  the 
vehicle  or  engine  owner  refuses  to  pay 
for  a  repair  which  should  have  been 
covered  under  the  emission  performance 
warranty  or  for  an  unconsented  repair 
which  was  performed  on  a  vehicle  or 
engine  which  has  been  left  with  the 
manufacturer  for  the  purpose  of 
determining  whether  any  repairs  are 
covered  under  the  emission  performance 
warranty. 

(c)  To  provide  directly  or  indirectly  in 
any  communication  to  the  ultimate 
purchaser  or  any  subsequent  purchaser 
that  the  emission  performance  warranty 
coverage  is  conditioned  upon  the  use  of 
any  name  brand  part  component,  or 
system  or  upon  service  by  any  particular 
service  establishment  unless  the 
communication  is  made  pursuant  to  a 
written  waiver  by  the  Administrator. 

§§85.2112  through  85.2121  (Reserved! 

§§  85.2122  through  85.2150  (Reserved] 

This  notice  of  proposed  rulemaking  is 
issued  under  authority  of  the  following 
sections  of  the  Clean  Air  Act  as 
amended:  207  (42  U.S.C.  7541),  208  (42 
U.S.C.  7542)  and  301,  (42  U.S.C.  7601). 

The  regulations  would  implement 
sections  207(b)  and  207(h)  of  the  Clean 
Air  Act  as  amended  in  1977. 
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